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Abstract

This paper is a collective endeavour to depart fthentraditional view that a clear-cut separatién o

powers between the European Union and its Memlzde$ts one of the main features and one of the
main safeguards of the European quasi-federalismth® one hand, it is an effort to show the deep
intertwining of EU and national powers in the attoeurse of European integration. On the other

hand, it is an attempt to discover new legal antitipal safeguards to the development of EU
federalism.
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INTRODUCTION

Loic Azoulai

This Working Paper is the outcome of a workshopl la¢lthe EUI on June £42011 on the initiative
of two researchers of the Law Department, Lena Bowmd Francois-Xavier Millet, with my support
and in the presence of several EUI researchersfaBtlice Ackerman, professor of Law and Political
Science at Yale University, Bruno de Witte, protessf European Law at Maastricht University and
part-time professor at the EUl Robert Schuman @eatrd Miguel Poiares Maduro, professor of
European law at the EULI. It has been given awitiech might sound like a slogabeconstructing EU
Federalism...This was meant not only to bring the “French tgetmuch” into a project mainly
oriented at investigating EU federalism in a comafige context, but also reflects a thoughtful
working hypothesis.

A Working Hypothesis

As formulated by the two initiators of our meetirige workshop was aimed at challenging the so-
called traditional view that “a clear-cut sepamtiof powers between the European Union and its
Member States is supposed to be one of the magysarfds of federalism”. Federalism refers to a
mode of political organization where two distinevéls of governance — the federal/supranational and
the national — coexist and are protected. Undexdarilist mode of organization, the main issue is
how to differentiate intrinsically interdependemlifical and legal orders. A traditional response
resides in the allocation of powers. Federal lawl &deral courts seek to enforce mechanisms
whereby the efficiency of the federal structurernsured while “core” state powers are protectechfro
federal influence and state interests are incotpdran federal political institutions. It is subbeid
that, in deploying such mechanisms, the EU hasdaib protect the autonomy of national powers.
The picture is one of the deep intertwining of Ebdanational powers. Therefore, if European
federalism is to be safeguarded, new mechanismddhe sought.

The catalogue of competences and the new procedhireduced by the Lisbon treaty (such as the
introduction of subsidiarity review by national p@ments or the existence of opts-outs procedures i
the area of freedom, security and justice) aremoisolution; they are rather part of the probl&he
activation of these clauses inevitably createsstigpicion that the dynamics of European integration
and the sense of a loyal membership to the Uniereadangered. As argued by A. Kocharov, the new
subsidiarity review procedure tends to “reverseptesumption in favour of Union actiort”, but the
same can be said of the procedures examined bydelEEx-ante methods aimed at setting clear-cut
frontiers to the EU enumerated powers have prowdretineffective in protecting the Member States’
legitimate scope of action. An alternative approaculd look to techniques of differentiation
developed in the course of the exercise of EU sat# powers. As a matter of fact, fundamental state
interests are better protected ex-post, throughriety of techniques — for example by introducihg t
disruptive concept of “constitutional identity” the framework of the interpretation of EU law, by
varying the degree of the proportionality test &ipto states’ justifications or even by acknowiedg

the very ambiguity of the language developed bylelal and political actors in European integration
The time is ripe to recognize, systematize anduataleach of these practices and discourses.

It is this hypothesis that the papers includedhis t/olume develop, each with its own style and
inflection. It was discussed at length during dvelly workshop. It is now submitted to the readéms.

! See Anna Kocharov's paper.
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what follows, | would like to illustrate the valu® it by paradoxically departing from one of its
premises.

How Traditional is the Division of Powers Approach?

One of the merits of the approach proposed in\thiame is to bring out a theme which has been
underdeveloped in EU legal studies and practichks. @pproach drawn in allocation of powers terms
IS not as “traditional” as it might have been assdnm the presentation of our workshop. As has been
noted,“Until the end of the 1990s, there had been astungly little research on the system of the
Communities’ competences. Legal literature on cdaeme issues had almost exclusively focused on
Article 235 EEC Treaty® Arguably, this lack of conceptualization is duettie structure of the EC
treaty which did not specify the categories of cetepces conferred on the Community. The
European Community was supposed to operate onatsis bf the broad objectives and the specific
provisions provided for by the treahEC competences were derived from a list of aint means
allocated to the Community and on the basis oflithethat may be established between a purported
action and the achievement of the common/interreaket? EC action was certainly not justified on
the basis of a specific subject matter having edrusted to the Community.

This may not be the only explanatory factor howelmertwined with the EC’s appeal for aims and
treaty objectives to foster “positive integratioafe the legal doctrines “constitutionalizing” canta
provisions of the Treaty. These are provisions @iimy “negative integration”, that is, forbidding
national measures and practices incompatible wighEU’s objectives, particularly free movement
and competition law. Given that the treaty was nwrely an international agreement among
sovereign states, treaty provisions serving theathie to establish a common market had to be
construed broadly and authoritatively, in a simifashion to constitutional provisions within a
national legal order. As a result of the functighof the common market being of direct concern to
the peoples of Europe, those rules could be coedvénto rights directly conferred on individualsher
centrality of the language of rights has supersd¢dedanguage of the division of powers in themreal
of EU law. EU rights have two distinctive featuregst, they are functionally broad in their scamel

not sector-specific The protection of these rights is supposedlygaigd by any cross-border
situation that relates to the establishment of dbmmmon market. When successfully invoked, the
application of treaty-based individual rights isglly indifferent to the delineation of competences
between the EU and its Member states. In factrélaeh of EU “constitutional” law extends well
beyond the range of EU legislative competeneSecond, EU rights are reflected in specific
obligations imposed on Member states. The ovenagcldiinguage of rights forces Member States to
justify their actions in terms of policy interests fundamental rights. Justifications based on the
protection of a “core” national competence are leanfiom the realm of EU constitutional law. As
has constantly been held by the Court, the purpdsthe justification procesds not to reserve
certain matters to the exclusive jurisdiction of tiember States; it merely allows national legiskat

to derogate from [free movement provisions] toaktent that this and remains justified to achiexe [

2 A. von Bogdandy & J. BasiThe Federal Order of Competencés A. von Bogdandy & J. Bast (edsBrinciples of
European Constitutional La{2009) Hart Publishing, 275.

% SeeR. Schiitz&he European Community’s Federal order of Competerca Retrospective Analysisa M. Dougan é S.
Currie (eds.)50 years of the European Treaties — Looking backtamking forwardg2009) Hart Publishing, 63.

K. Lenaerts & P. Van NuffeEuropean UniorLaw (2011) Sweet & Maxwell, n° 7-013.

® See See S. Weatheri@ompetence and Legitimadp C. Barnard & O. Odudu (edg)he Outer Limits of European Union
Law, (2009) Hart Publishing), (2009) at 24 and Opin@hAdvocate General Kokott in Case C-192/0%Bs-Hagen
[2006] (& 34).

6 Consider, by way of illustration, Case C-415B%man Case C-415/93 [1995].



Introduction
legitimate objective]”” As a result of the process of constitutionalizatithe issue of the division of
competences seems to have been removed from taerigtation of EU law. Referring to the
mainstream case-law of the Court, one can hardtgpes the conclusion thédThere simply is no
nucleus of sovereignty that the Member Statesmarke, as such, against the Communfty”

The Return of Federal Competences Theory

In this context, it may come as a surprise to ofeser return to the theory of the federal order of
competence. The political and social context ofrdst towards further integration and federalizatio
of Europe is certainly favourable to such retumtruth, it is a return only in appearance. Sontyea
decisions of the Court were already framed in thiesas. The famouBERTAjudgment illustrates how
arguments based on competences may arise as apeatezk resource in the resolution of a case. In
this decision pronounced in March 1971, the Cowvetbped the “implied powers doctrine”
according to which the powers vested in the Comtguto implement a common policy must
necessarily extend throughout the internationatottirough the acknowledgement of an exclusive
competence to assume contractual obligations taadnidd countries. As has been accurately noted
by P. Eeckhout;The Court could easily have adopted a differenprgach”, one based on the rule of
primacy of EU norms over the international law ghtions of Member StatésThe Court, instead,
chose to base its ruling on a model of allocatibpawers, so as to avoid potential conflicts of EU
norms and international obligations assumed by Men8iates. In July 1974, the Court issued the
Casagrandgudgment® The problem was totally different from the oneseai inERTA and yet, the
Court used the same line of argument. The questawhether it was legitimate for Member States
to refuse to award an educational grant to thedaffila European migrant worker. In response to the
argument put forward by the German authorities daltcation policy is within the exclusive powers
of Member States, the Court developed a new dectkin, though different, to the US Supreme
Court “doctrine of pre-emption”. It stated that taet that the exercise of the Community’s powers
affects areas which do not fall within the scopehaf Community’s competences should not be held
as limiting those powers, especially where therdhis necessity of enforcing one of the main
objectives of EU law (here the principle of noneadimination between nationals and migrant workers
and their families). Again, this case could haverbsettled on different grounds, referring to the
primacy of the general principles of EU law, aswoed in later decisions. However, this again would
have amounted to the acknowledgement of a corfetiveen EU and national law. It seemed more
appropriate to the Court to present the solutioterms of the legitimate exercise of a Community
competence. Both decisions were instrumentally ifiedt by the necessity of ensuring the
implementation of the EU’s objectives. Both refdrte the allocation of powers to the EU, avoiding
the language of the constitutionalization of EU .I&8@th entailed the “absorption” of national powers
and national measures into the broadened scope @dmmunity’s competencEsln these cases, in
resolving the conflict of jurisdiction question,ettbalance tipped clearly in favour of EU federal
competences. Implicit in the reasoning are strat@mrguments that the EU forms a “coherent whole”
— a federation — and that Member States are cosuniti the common interests that the federation
represents, even in areas that come within theesgbiheir “retained” powers.

7 Case 72/83 Campus Oil [1984] § 32.
8 K. Lenaerts, Constitutionalism and the many faddederalism, (1990) 38 American Journal of Compeea_aw, at 220.

9 P. Eeckhout, Bold Constitutionalism and Beyond, inPdiares Maduro & L. Azoulai (eds.) The past amtuFe of EU
Law. The Classics of EU Law Revisited on the 50th iersary of the Rome Treaty (2010) Hart Publishatg219.

10 Case 9/74, Casagrande [1974].

11 On the idea of absorption, see J.H.H. Weileg Thnstitution of Europe. “Do the New Clothes HaveEamperor?” And
Other Essays on European Integration (1999) Camititigversity Press, at 47.
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The current assertion of the federal competenasyhin political and legal discourse is obviousfy

a totally different kind. It is meant to favour aora balanced allocation of powers. It argues fer th
necessity of protecting sensitive national inteyeand the integrity of the different political
communities of which the Union is composed, whalsthe same time promoting the efficiency of the
process of integration. The new article 4 inseitethe Treaty on European Union by the Lisbon
Treaty, in its different dimensions, illustrategstpoint perfectly. Article 4 speaks a new langydbe
language of “Respect”. It embeds three kinds opees First, the respect for the competences not
conferred upon the Union, which are to remain whih Member States, provided however that, thanks
to the “flexibility clause” maintained in the trgafarticle 352 TFEU [former 308 EC]), there is no
imperative call for the Union to take actitrSecond, the respect for the national identitiellefmber
States which, read in conjunction with the preandd article 2 of the treaty, creates a complex
picture whereby the EU respects the national ileatof Member States provided that Member States
are respectful of the fundamental values of the'¥Ethird, the respect for Member States’ essential
functions that the Court has somewhat echoed atidigaied in its case-law referring to Member
States’ “retained powers”. By the 2000s, when developing its case-law expandhe scope of
application of EU law to areas of “retained powetke Court started to recognise state justificetio
based on Member States’ competences in their rattenritories. The impingement of EU law on
core states competences is thus compensated tgckmewledgment of the essential functions of
States as autonomous political actors and guararwbrnational collective goods and assets.
Moreover, this has led the Court to develop nevaneges of assessment by relaxing the standard of
scrutiny and the proportionality test in sensitareas”

“Ambiguity” and “contestedness”, the basic chardstes of EU federalism according to Dennis-
Jonathan Mann, are everywhere in these formulatfoRart of the deconstruction work is to analyse
the context in which this shift in language and meis has occurred. How have the concepts of
competences, allocation of competences and resfpectnational competences/identities been
legitimized and built as a discourse directly aqgdtle to EU legal problems, next to the long-stagdi
prevailing discourse on the constitutionalizatidrEd) law? What are the assumptions conveyed by
this discourse? What difference does it make toragmth European federalism and European
integration through mechanisms of coordination/cetitipn/contestation of powers? It would be
mistaken to move too quickly from the “old-fashidhelivision of powers doctrine to the “new”
safeguards to EU federalism. Much of the discussionthese new safeguards, indeed highly
promising, might well be seen as a “return” and/gioduct of the division of powers doctrine which
proved to be less than “traditional” and in fad¢hea new in the realm of EU law. Deconstruction has
disruptive effect on well-structured discoursesgcluding on discourses which claim to be
deconstructive.

12 Article 352 TFEU requires the Council, acting umaoiisly on a proposal from the Commission and afi¢aining the
consent of the European Parliament, to take apjtepmeasures to attain one of the objectivesgeindhe Treaties if
those Treaties have not provided the necessaryrpowe

13 See the contribution of Frangois-Xavier Millet.
14 See Lena Boucon's paper in this volume.
15 See Jacob Oberg’s contribution.

16 . , .
See Dennis-Jonathan Mann’s analysis.
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SUBSIDIARITY AFTER LISBON: FEDERALISM WITHOUT A PUR POSE?

Anna Kocharov

A Rascal-Monkey, Donkey, Billy Goat and Bear
Agreed in a Quartet to share.
They found some scores, viola, bass, two violins
And sat down in a lea beneath a linden tree

To charm the world with art.
They struck their strings, and sawed with all thwsart.

No luck. “Arrete, my fellows, stop!” shouts MonkeyVait!
How can the music play when you're not sittingigtnt?
You, Bearie, opposite viola move your bass,
As primo, I'll sit opposite secundo's face
And then some music will take place.
We'll make the hills and forests dance!”
They took their seats and started the Quarte
And once again it came to nyet.
“Hold on! | know the secret!”
Shouts Donkey, “It is bound to come out fine
If everyone sits in a line.”
They followed Donkey's plan and settled in a row;
But even so, the music would not go.
More fiercely than before they argued then
About who should be sittingesé.
A nightingale, in passing, chanced the noise ts.hea
At once, they turned to her to solve their problem.
They pleaded, “Please, spare us some time
To make of our quartet a paradigm:
We have our instruments and scores,
Just tell us how to sit!”
“For making music, you must have the knack
And ears more musical than yours,”
The nightingale comes back,
“And you, my friends, no matter your poits,

Will never be musicians!”

Ivan Andreevich KryloviThe Quarte{1811)
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Abstract

This paper explores the division of powers betwten Union and Member States in the field of
common immigration policy, discussing the applicatiof the principle of subsidiarity in the
framework of fluid objective-setting. Subsidiarigview by national parliaments could make a crucial
contribution to policy development if this reviewes to the substance of the proposed legislatige ac
The new procedure reverses the presumption in f@vidnion action, inverting the division of powers
between the national and Union levels.

Keywords

Division of powers, Common immigration policy, Sidiarity

Three Visions of Subsidiarity

Subsidiarity, just like the competence over immiigra was introduced into the EC / EU Treaties
with the Maastricht Treaty reform in 1993; the Aerstam Treaty both extended competence over
immigration policy and added a protocol on the mmapilon of the principle of subsidiarily; finally,
both subsidiarity and competence over immigrati@meramended significantly in the Lisbon Treaty:
EU immigration law moved in its entirety under tpealified-majority voting with full involvement of
the EP and full powers of the ECJ, while subsitirareview was extended to include national
parliaments. This parallel is not a mere coincigents Union competences expanded into the new
policy fields, including immigration, and as morelipy areas became subject to the qualified-
majority voting thereby introducing the risk of imdiual Member States being outvoted in the
Council, Member States wanted to ensure that sheoetpetences of the Union would still leave
space for national action. This section outlineagehprimary functions of subsidiarity in EU law,
which can be summarized as follows:

I. A counter-majoritarian instrument to balance (&) ¢xpansion of Union competences and (b) the
passage to qualified-majority voting;

ii. An instrument of legitimacy (and legitimation) ofnldn law through (a) consultations with
stakeholders beyond the European institutions bntomparative) institutional analysis;

iii. A policy-development instrument in as much as gligsty analysis requires clear identification
of policy objectives and problems to be addressed.

The primary function of subsidiarity is to determiwhether a given regulatory action falling within
the area of shared competences is to be adoptadhimm or Member State levels. Article 5 EC
Amsterdam, transposed nearly word-to-word into deti5 TEU Lisbon, institutes a presumption in
favor of action at a lower level of authofity

[...] in areas which do not fall within its exclusieempetence, the Union shall act only if and in
so far as the objectives of the proposed actiomatabe sufficiently achieved by the Member
Stateseither at central level or at regional and local&'®, but can rather, by reason of the scale
or effects of the proposed action, be better aetuiat Union level.

However, the Protocol on subsidiarity attachech®ltisbon Treaty introduces a new procedure for
rebutting compliance with the principle of subsidig which counterbalances the presumption in
favor of Member State action. Under this procedure:

17 See also second paragraph of Article 1 TEU.
18 This phrase has been added in Lisbon, italicsublyca.
19 protocol No 2 on the application of the principtésubsidiarity and proportionality



Subsidiarity after Lisbon: Federalism without a Pasg?

Any national Parliament or any chamber of a natiGtaliament may, within eight weeks from
the date of transmission of a draft legislative pct send to the Presidents of the European
Parliament, the Council and the Commission a resapinion stating why it considers that the
draft in question does not comply with the prineipf subsidiarity®

Whenever, as a result of this procedure, the mgjofinational parliaments take the position thnet t
proposal does not comply with the principle of sdiasity, the proposal must be review&dThe
institution proposing the draft does not have teadior withdraw it but must, in any case, reasen it
action in terms of subsidiarity. It strikes thabu#ting an alleged compliance with the principle of
subsidiarity is not easily done, as the time (eigbeks) is short while the number of parliameng th
need to issue a reasoned opinion is high. The @alsimuck by this procedure depends on the quality
of the reasoning of the institutions and the wghess of the ECJ to engage into substantive
subsidiarity review? The ECJ is given jurisdiction in actions for imigement of the principle of
subsidiarity?® However, considering that to this day the ECJrditstrike down a single measure for
non-compliance with subsidiarity as silthis change in the procedure could amount to arsavin

the competence presumption in favor of Union action

Independently of whether the presumption favorsodmr Member State action, subsidiarity institutes
a nexus between the inability of the Member Stageting individually, to achieve the policy
objective of the proposed legislative ‘ain the one hand and legality of Union action om dkher.
Grounding the legality of Union action (the existerof Union competence) in its objectives indicates
that the focus of subsidiarity test is not on tbiam itself — the legislator has broad discretigro the
choice of policy goals — but on throblemwhich EU regulation is tailored to solve. Subsitya
analysis thus forces the legislator to clearlycattite the problem addressed by legislative inteioa
and the reason(s) why the Union would be best ggagigo offer a solution. Without specifying the
reason for having a Union policy in the first plasebsidiarity test is impossible. Subsidiarity taums

be viewed both as a tool of policy development amdontributing to the functioning of the law ifsel
to enhance the predictability in human relation®ulgh rationalizing — and thus reasoning — rules.
Both these functions are facilitated by Protocol Roits Article 2 stipulates an obligation of the
Commission to “consult widely” before proposingilative acts, which should ideally lead to better
policy-development, while Article 5 of the Protoaats out an obligation for the Commission to make
“a detailed statement” that would explain how tiheposal complies with the principle of subsidiarity
Unfortunately, Article 5 later reiterates the oliocol on subsidiarity with reference to qualitati
and quantitative indicators without mentioning tia¢se should be applied to the problem that is
being solved: an obvious observation?

How to determine which problems a Member Statereguolate itself and which require joint (Union)
action? Two examples ensue. First, an individuaiitder State cannot address problems, the effective
solution of which requires jurisdictional reach bey its own territory° Regulating the use of

20 Article 6 Protocol number 2
2L Article 7(3) Protocol number 2: after Lisbon, @lIP measures are adopted by ordinary legislativeguhare.
22 This will be examined below.

Z Article 8 Protocol No 2. Also limits on the juristion of the ECJ in the CIP matters, ex-Article 68,Evas removed with
Lisbon.

24 Some authors note that the Court “effectively egmishe test of subsidiarity with the test of corepee thus removing all
independent legal value from the former”, see Tdkidimas, The Rule of Reason and its Relation to Proportiiyal
and Subsidiarityin Annette Schrauwen (edRule of Reason: Rethinking another Classic of Euanopeegal Doctring
Europa Law Publishing 2005.

%5 protocol No. 30 on the application of the prineipbf subsidiarity and proportionality annexedh® Treaty of Amsterdam
(10.11.1997) OJ C340, p. 105

% G. A. Bermann Taking Subsidiarity Seriously: Federalism in therdpean Community and in the United Stat@4
CoLumBIA L. Rev., p. 381 (1994); R. P. AlfordSubsidiarity and Competition: Decentralized Enfonemt of EU
Competition Laws27 GORNELL INT. L. J., p. 272 (1994) citing M. Wilke and H. WallacejBSIDIARITY : APPROACHES TO
POWER-SHARING IN THE EUROPEANCOMMUNITY (1990) Royal Institute of Int. Affairs, Discussi®aper No. 27
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international waterways or the protection of rané@rel species who migrate across national borders
constitute the most immediate examples of probl#rascannot be regulated by a state acting alone.
Second, when the national political process faillgdpresent the interests of stakeholders located
outside the national democratic structures (e.gabee they are nationals of another Member State
and thus cannot vote), the regulatory acts affgdtimse interests need to be shifted to Union level
order to ensure balanced representation of all tJgitizens (as opposed to nationals of only one
Member State) — and therefore to enhance theirpsamoee of the enacted rules. A classical example
would be restrictions on inter-state trade posecdhhyrotectionist tariff enacted by state A, which
benefits producers of state A and damages prodoéastate B, as well as the consumers of state A; a
joint action is needed because producers of statedBconsumers of state A are under-represented in
state A’s political process, making it impossibler fstate A to overcome the bias towards its
producers’ Beyond an issue of market efficiency, this is ateraof the acceptance of the rules
enacted by state A by the producers of state Bpbydifferent categories of Union citizens. In libot
cases the Member States cannot offer a solutioachyg individually: there is a “collective action
problem”?

A more controversial question is whether the Ursbould intervene in wholly internal situations, i.e
to secure the proper representation of consumestsaii@ A. While the intentions for this could bestno
noble? intervention of the EU into internal situationsdenmines democratic systems of the Member
States, on which the Union institutions are in thased: claiming that the governments of Member
States cannot represent and legislate for theiplpeoquestions the legitimacy of all Union action
because the Union acts through the Council, whaeengational governments are represented, and
through the EP, the members of which are electe@tnal levels. It is thus impossible to claimatth
the Union may intervene “to correct” purely intdresiuations without automatically undermining the
democratic legitimacy of the Union itself: if thatonal governments do not represent their peoples
acting individually then how can they representrtipeoples acting collectively? In line with this
reasoning, the ECJ has repeatedly ruled that uat®ins involving transborder elements, intervamtio
at Union level is required to protect the interestsindividuals and businesses — yet, the Court
repeatedly refused to interfere in purely intersislations® By identifying whether the case has the
so-called “Community dimension”, the Court is ingitly engaging inex postsubsidiarity review by
answering the same question as the one posed ttedgimator during theex antesubsidiarity
assessment: whether the problem at issue requingm laction (has a “Community dimension”) or
whether it can be deferred to the national level.

%7 Neil Komesanmperfect Alternatives. Choosing Institutions in L&epnomics, and Public Policyniv. of Chicago Press
1994

28 M. Kumm, Constitutionalising Subsidiarity in Integrated MatkeThe Case of Tobacco Regulation in the European
Union, ELJ Vol. 12, No 4, July 2006, pp. 522-24.

29 Consider, for instance, the Family Reunificationebtive, with obliges each Member State to grant ignamts rights
within their respective territories (no inter-Memlt&tate element) — thus preventing Member States|ater stage, from
withdrawing these rights. Either the national goweents, elected by the peoples of Europe, thereloyitted their
incapacity to regulate rights of immigrants acteach within its own jurisdiction — thus begging theestion of how a
power that does not exist at the national levellmatransferred to the Union level — or the natiggo¥ernments act on a
premise that their peoples are not to be trustedh@ future) on voting for a government that cagufate rights of
immigrants — which begs the question of why theames peoples should be trusted to have elected dtiega
governments in the first place.

30 Unlike the Council and the EP, the ECJ does ndveldts legitimacy from democratic representatiarn tather from the
rationalizing value of its decisions and from iggacity to correct distortions that extend beyorsihgle Member State.
In order to be effective (and not mere paper) deassof the Court need to be accepted (and so fetiguwy the national
courts, national governments and the individuas -indirect version of democratic legitimacy whiblas conditions the
Court in its judgments.
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An Abridged Biography of Common Immigration Policy

Two rounds of Treaty reform shaped the developroéithmigration as a separate branch of EU law.
The Treaty of Amsterdam introduced a separate lbgals for regulating third-country nationals
(TCNSs) under a new Treaty Title, the area of freedeecurity and justice (AFSY)Article 63 EC
empowered the Council to adopt:

[...]
3. measures on immigration policy within the follog areas:

(a) conditions of entry and residence, and statedan procedures for the issue by Member States
of long-term visas and residence permits, includigse for the purpose of family reunion,

[..]

4. measures defining the rights and conditions umdech nationals of third countries who are
legally resident in a Member State may reside ireoMember States.

This open-ended wording provided a broad legal basemmediately stirred many interpretations.32
TCNs could now be regulated in EC law without angkl|to the internal markéf The
“communitarization” of immigration policy was dooaly half-heartedly. Not only did the new Treaty
Title contain reservations on national compet&hoexemption from the Community method for
adoption of secondary attand a limitation on the jurisdiction of the EEBut the formulation of the
Treaty Articles themselves strikingly differed frgarevious provisions of the Treaties and the exern
agreements relative to regulating the individuagyt did not contain rights for the individuals (nor
made any mention of them) but for the states, gctwgether (Article 63 EC) or separately
(penultimate paragraph of Article 63 EC and Arti6le EC), to regulate the individual. It was not a
deregulating or liberalizing power but a legal basiintroduce regulation, whether liberalizinghot.

The Lisbon Treaty finalized the shaping of EU imraigpn policy and distinguished it not only from
the internal market but also from the common polmy asylum, subsidiarity and temporary

31 For an excellent overview of the history of thoduction of Title IV EC see, inter alia, K. Haibnner,European
Immigration and Asylum Law under the Amsterdam firgE998] CMLR 35. On the preceding Treaty amendmeegs s
A. Evans, Third-Country Nationals and the Treaty on Europeamdd [1994] EJIL 5; J. Niessen, Overlapping Interests
and Conflicting Agendas: The Knocking into ShapeEdf Immigration Policies [2001] EJML 3; J. ApaBhaping
Europe’s Migration Policy New Regimes for the Emplegtrof Third Country Nationals: a Comparison of Stgigs in
Germany, Sweden, the Netherlands and the[2002] EJML 4; A. Baldaccini and H. Tondfrom Amsterdam and
Tampere to the Hague: An Overview of Five Years@fmmigration and Asylum Lavin A. Baldaccini, E. Guild, H.
Toner (eds.Whose Freedom, Security and Justice? EU ImmigratimhAsylum Law and Poli¢2007] Hart Publishing

%2 E. Guild, Discretion, Competence and Migration in the Europésmion [1999] EJML 1; K. GroenendijkCitizens and
Third-Country Nationals: Differential Treatment oriderimination?in J.-Y. Carlier and E. Guild (edsThe Future of
Free Movement of Persons in the [E2006] Bruylant; K. Hailbronnedimmigration and Asylum Law and Policy of the
European Uniorf2000] Kluwer Law Int. p. 107; J. W de Zwadil) Asylum and Immigration Law and Policy: State of
Affairs in 2005 in J. W. de Zwaan and F. A. N. J. Goudappel Jddieedom, Security and Justice in the European
Union: Implementation of the Hague Programf@@06] TMC Asser Press

% Prior to the introduction of immigration competenander the AFSJ, the Community could regulate T@iKectly (i.e.
without any link to nationals or companies of Meml&tates) under the internal market Articles 3%hwatl0, 49,
137(1)(g), 94 and 308 EC - yet this option was cxipstly rejected. On one of the early unsuccedsfislative
initiatives under Article 94 EC, see Council Resolutad 21 January 1974 concerning a social actiognamme, OJ C
013, 12/02/1974 pp. 1- 4

34 penultimate paragraph of Article 63 EC and theeption as regards maintenance of law and ordertiol& 64 EC

3 Article 67 EC: EC law on legal immigration was to d&@opted by unanimity in the Council and only coteive role of
the EP.

%6 Article 68 EC
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protection’’ From being a flanking measure to the abolitiointgrnal borders, immigration is now a
separate Union policy, the common immigration po(i€IP) > a wording reminiscent of the CAP and
the CCP. Will the new policy be just as far-reagf?in

The CIP is a shared competence of the Union andideiatates, and the potential powers of the EU
under this policy were expanded. Replacing Art&3) and (4) EC, Article 79 TFEU provides for
joint powers of the Council and the EP, acting bydecision procedure, to legislate in the following
areas:

(a) “the conditions of entry and residence, and stadglan the issue by Member States of long-
term visas and residence permits, including thos¢he purpose of family reunification;

(b) the definition of the rights of third-country nati@s residing legally in a Member State,
including the conditions governing freedom of moesnand of residence in other Member
States®

The Union’s powers now comprise not only “standaodsprocedures” for the issue of residence
permits as former Article 63(3)(a) EC, but alsoestimatters related to the issue of permits, i.e.
conditions for their acquisitiof?.“Freedom” of movement and residence across theruisi expressly
mentioned, although not directly enforceable. Oa dther hand, the Treaty makes an express
reservation as regards access to economic actibyid CN4™:

“This Article shall not affect the right of Memb&tates to determine volumes of admission of
third-country nationals coming from third countries their territory in order to seek work,
whether employed or self-employet.”

This phrase limits the legal base and the scoptheohew common policy, while at the same time
clearly differentiating the CIP from the internalrket, where Member States lost their powers to
regulate migration of workers. However, in othepeags of the CIP regulation the divide between
Union and Member State competences is not setanTtieaties directly (by en express limit on
competences) nor indirectly (by directing the elssrof powers towards any specifinalité). This
poses a new challenge for subsidiarity assessmelrfoa drawing the dividing line between the Union
and Member State powers.

37 The two policies are now separated into two déffierTreaty articles, 78 and 79 TFEU accordinglyrsBes benefiting
from international protection constitute a uniqueup of migrants insofar as Member States and thsriJhave
obligations in international law as regards thesepte, who are thus regulated differently from ottrégrants. The
international obligations of the EU and its Memifgtates, in particular under the ECHR and the 1958eGen
Convention, are recognized in the EU FundamentaltRiGharter and Article 78(1) TFEU and are thus dlydzinding
on the Union and its Member States.

%8 Article 79 TFEU
39 Article 79(2) TFEU

40 Theoretically, it could even be argued that thee€lives on legal immigration adopted so far ateulires in as much as
they go beyond merely procedural aspects and conedy. conditions for acquisition of residencenies. Expansion of
competences under Lisbon Treaty mends this “defect”

41 This reservation, now in the Treaty, is rootethia rejection of the 2001 proposal for a Directivethe conditions of entry
and residence of third-country nationals for theppse of paid employment and self-employed econantdvities,
COM(2001) 386 final. The reason given for introdontdf EC rules on admission of third-country workigrshe 2001
Proposal was that “[rlegulation of immigration ftve purpose of exercising [...] economic activitisgicornerstone of
immigration policy and the development of a coher€@ommunity immigration policy is impossible withofit]”.
However, the Member States demonstrated a lacktefest in recognizing Community competence in asionis of
third-country workers and in allowing switching Ween the statuses. This led to the Proposal’s vathkal. See Bernard
Ryan,The EU and Labor Migration: Regulating AdmissionTaeatment?in A. Baldaccini, E. Guild, H. Tone¥hose
Freedom, Security and JusticE007] Hart Publishing, p. 500

2 Article 79 TFEU, last point
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CIP: What's the Problem?

The AFSJ — and the CIP under it — is vitiated frbirth by an unprecedented lack of objectives,
making it stand out from other EU competences asytgarly less specifi¢®. Indeed, neither in the
immigration chapter, nor in Title IV EC which coirted it, could there be found any problems to be
resolved by Community action in the field of immagon policy. Although the AFSJ was linked to
the common Community goals listed in Article 2 E@, factoEU immigration law did not follow
these objectives but was rather shaped by thdgadltompromise in the Council, which still acted i
this area by unanimit}. The Lisbon Treaty reform did not address this @muity. Article 79 TFEU
re-states the major objectives of EU immigratiotigyoas formulated by the European Council over
the preceding decade. The Union’'s immigration polsthould ensure “efficient management of
migration flows™, “fair treatment” of legally resident TCRfsand prevent illegal immigratich.It is

not apparent from these objectives why transferggevo the European level. Does Article 79 TFEU
imply that national immigration policies are soeimtlated that individual Member States are not
capable to manage immigration and regulate rightBGNs? Have they not been doing this up until
the Amsterdam Treaty — and even n&w?

The absence of objectivesr seis not a problem for the purposes of subsidiagtyjew if this review

is construed as a collective action problem orutstiral bias in democratic proce$8"Objectives
serve to identify which problem or bias the EU $afive measure is tailored to solve. Absence of
objectives in the Treaty simply means that the lemob to be solved by EU immigration law should
be defined on a rolling basis by the European Cibuard by the legislator when drafting EU
directives. The former is a requirement under e fMreaty, which is a mere restatement of previous
practice’® The latter is a requirement under Protocol No 2ttmn application of the principles of
subsidiarity and proportionality, attached to thsblon Treaty, which states that (a) the Commission
should consult widely before proposing legislatand give reasons for its proposaland (b) draft
legislative acts should be accompanied by a detailstification with regard to the principles of
subsidiarity and proportionaliff. Beyond a mere procedural obligation, in the areshared
competences characterized by the absence of prat#@énming objectives, these requirements should
ensure that both national parliaments and the E€ihahe position to identify the problem thategv
rise to EU regulatory competence. It would be tengpto conclude from this that the Treaty simply
relegates identification of goals to lower and mibegible level instead of fixing them in the Trgat

43 E. Guild and H. Staplesabor Migration in the European Unigin P. DeBruycker (ed.) e EMERGENCE OF AEUROPEAN
IMMIGRATION PoLicy (2003) Bruylant, 214

44 G. Papagiannipstitutional and Policy Dynamics of EU Migratiomi (2006) Martinus Nijhoff, pp. 197-262

48 pre-Lisbon sources of this objective include: Thague Programme (13.12.2004) Council doc. 16054@8kncil
Conclusions (14.12.2007) Council doc 16616/1/07;0pa@an Pact on Immigration and Asylum (24.12.2008)rco
doc. 13189/08.

46 pre-Lisbon sources of this objective include: TarepEuropean Council Presidency Conclusions (15&1898@) SN
200/99; on the integration — fair treatment nexes European Pact on Immigration and Asylum (2483 Council
doc. 13189/08.

47 0n the link between temporary legal immigratiom ahe fight against illegal immigration see e.g. 8aliConclusions
(21/22.06.2007) Council doc. 11177/1/07, p.4, paint

48 EU law specifically recognizes that Member Statas keep in place their nationals admission rules long as they
implement EU rules in parallel. See Article 79(5FEU, Article 13 Directive 2003/109/EC, Article 3(&irective
2009/50/EC.

4 M. Kumm, Constitutionalising Subsidiarity in Integrated Matke The Case of Tobacco Regulation in the European
Union, ELJ Vol. 12, No 4, July 2006, pp. 522-24.

%0 Article 68 TFEU: “The European Council shall defitiee strategic guidelines for legislative and operal planning
within the area of freedom, security and justicehfs was already happening sine the Amsterdam {res¢e numerous
Council Conclusions.

51 Article 2 Protocol No 2 Lisbon Treaty
52 Article 5 Protocol No 2 Lisbon Treaty
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This lower level is itself layered and includesstfi the European Council, second, the EU institig]
third, the national parliaments, and lastly the E®é&n reviewing adopted acts.

Since the introduction of competence over immigrain the Amsterdam Treaty, the Council and the
Commission developed three strings of objectivesjustify compliance with the principle of
subsidiarity:

a. Establishment of a common policy — mobility betw&dember States — internal market;

b. Schengen and abolition of internal borders — figlyainst illegal migration — effective
cooperation with third countries;

c. Fair treatment of third-country nationals — digtwat of migratory flows — international
competitiveness.

These objectives shape EU immigration policy andesé¢o determine the competence split during
subsidiarity review. We shall now examine how thisrks in practicé® For the sake of space and
sharpness of argument, | will focus exclusivelylegal immigration, although the CIP includes also
the fight against illegal immigration.

Establishment of a Common Policy — Internal Market

Although apparently circular, the argument that¢bavergence of national immigration policigsr
seis a precondition for EU immigration policy hasebeextensively used to justify EU immigration
law.>* When attesting compliance with the principle obsidiarity of the first EU proposal on legal
immigration, the objective of “harmonization of &gframework at Community level” was not
qualified further®> On examination of the legal basis for the propo#ia European Parliament
followed case law of the EC3concluding that generic harmonization fell outsZiEmmunity powers
and was contrary to the principle of subsidiarity:

The differences noted by the Commission betweenMeenber States' rules [in the area of

immigration policy] do not in themselves prove amed for harmonisation. Only the Member

States can guarantee the flexibility geared tmntteonal, regional and sectoral requirements of the
labour market. [A]pproximation of legislation woulde necessary only if any third-country

national admitted to a Member State were permitiasiork in any Member Stafé.

Alternatively, the Council opinioned on that ocacasithat the provisions concerning access to and
conditions of employment of TCNs who reside legallyhe territory of the EC could be adopted only

%3 National parliaments do review subsidiarity of (B> measures despite what could be inferred frotitlar69 TFEU,
which provides: “National Parliaments ensure tlma proposals and legislative initiatives submittedier Chapters 4
and 5 comply with the principle of subsidiarity, ascordance with the arrangements laid down byPtiméocol on the
application of the principles of subsidiarity angportionality.” This Article is one of the generalovisions relating to
the entire AFSJ. The powers to regulate immigratiomcontained in the Chapter 2 of this Title. lthiss logical to ask
whether, by reasoning contrarig, the Treaty drafters implied that, as regardsro@tepters of Title V TFEU, including
the immigration chapter, national parliaments dbex@rcise subsidiarity review.

%4 F. PastoreYisas, Borders, Immigration: Formation, Structussd Current Evolution of the EU Entry Control Systém
EUROPE S AREA OF FREEDOM, SECURITY AND JUSTICE, p. 122 (N. Walker ed. 2004 Oxford). Harmonizatisreven more
meaningless when not all the Member States paatieifiUK, Ireland, and Denmark opted out from EC messon legal
immigration) and those who do are allowed to maintiaeir national systems alongside the new commbes €x multis
Article 13 Directive 2003/109/EC).

% Recital 14, Proposal for a Council Directive on tumditions of entry and residence of third-countgtionals for the
purpose of paid employment and self-employed ecim@uttivities, COM(2001) 386 final. Recital 6 mentimhthe
objective of reinforcing competitiveness of the Coumity to recruit third-country workers globally bdid not contain
any transnational elements.

%6 Case C-376/98 Tobacco advertising

%" Report of the European Parliament on the Commigsioposal for adoption of a Council directive on tumditions of
entry and residence of third-country nationalstfa purpose of paid employment and self-employeth@wic activities
(23 January 2003) A5-0010/2003 final, PE 311.013%
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on the basis of Article 137(1)(g) EC inasmuch asytdid not imply a right for such persons to
circulate freely within the Communif§j.Arguing a contrariq according to the Council legal service,
for a directive to be adopted under the CIP, tleust be an element of mobility of TCNs between
Member States.

The Commission introduced the element of mobility the Long-Term Residents Directive. In
addition to integratiofi and a generic call for harmonizatinthe new objective consisted in
determining the “terms for the exercise of rightgesidence in other Member States” which would
“contribute to the effective attainment of an im@&rmarket” and “constitute a major factor of mail

on the Union's employment market”. The Europeadidfaent, notwithstanding its opinion on the
2001 Proposal, completely ignored the new transnatielement and refused to examine subsidiarity,
stating merely that this principle “need not beugtat into play here, since by definition common
measures need only be adopted at Community 18V@hus, according to the European Parliament,
the principle of subsidiarity was no longer apgileato EU immigration law! The European
Parliament retained this position when considepngposal for the Family Reunification Directive,
altogether failing to examine Community competeaoe making no mention of the principles of
subsidiarity and proportionalif}. The situation, however, was not much differentrfrthe 2001
Proposal: transnational aspects and mobility asemtbfrom the directive, while its main objectige i
the “integration of third-country nationals in tidember State”, clearly confining action to pure
national leveP® Once again, the directive justifies subsidiarifyan abstract call for harmonization
without explaining further which common action plerh the directive would sol&.

National parliaments have exhibited a varying degrediligence in subsidiarity review of the CIP
directives. Some, notably Italy, Portugal and Spaimariably support the argument in favor of a
common policy without much effort to examine itdostancé®> These parliaments agree with the
Commission that the demand for some types of werkeishared across Member States, which in
itself points to the necessity of Union action. Quagliament, instead of examining subsidiarity,reve
suggests that failing to act under Article 79 TFEbuld contradict provisions and objectives of the
Treaty”® Others, such as Germany, Latvia and Lithuaniaagagn substantive review of the
provisions of the Proposals without, however, fimgdsubsidiarity concerrfé.In their review of the
Proposal on for a Directive on Seasonal Workergnée, Austria, and the UK point to the

insufficiency of the Commission’s statements ondbepliance with the principle of subsidiarity both

%8 Opinion of the Council legal service (12.11.2008%.d14150/02

%9 Recitals 4 and 12 Directive 2003/109/EC

% Recital 24 Directive 2003/109/EC

61 Report of the European Parliament (30.11.2001) AB602001 final

62 Report of the European Parliament (24.03.2003) 8862003 final

83 Recital 4 Directive 2003/86/EC. NB: integration iredlember State only, the Member State of residence.
%4 Recital 16 Directive 2003/86/EC

8 Opinions of the ltalian, Portuguese and Spanishiapaents on the proposal for a Directive on Seabkdforkers
(COM(2010) 379 final) and the opinions of Italiandaortuguese parliaments on the proposal for acbieon Intra-
Corporate Workers (COM(2010) 378 final), availablexsmwv.ipex.eu.

6 Opinion of the Saeima European Affairs Committegr@nsubsidiarity and proportionality check for firal wording of
the proposal for Directive of the European Parliatad of the Council COM(2010) 379 on the conditiohentry and
residence of third-country nationals for the pugsosf seasonal employment, 14 October 2010.

67 See, on the Seasonal Workers Proposal, German BiatdEmpfehlung 13.09.2010 Drucksache 442/1/10Besthluss
24.09.2010 Drucksache 442/10; Latvian Saema: Opiofahe Saeima European Affairs Committee on thsisiarity
and proportionality check for the final wording thfe proposal for Directive of the European Parliatmend of the
Council COM(2010) 379, 14.10.2010; Lithuanian Saim@smmittee of European Affairs Conclusion regarding
compliance with the principles of subsidiarity gm@portionality of the proposal to adopt the direton the conditions
of entry and residence of third-country nationalsthe purposes of seasonal employment, 08.10.2010.
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in terms of reasonitfi and in terms of datdon which this reasoning is based. These national
parliaments point at the inconsistency betweenth@n one hand, the statements of the Council
acknowledging differences between the national rlabarkets, recognized through Article 79(5)
TFEU, and the assumption of the Commission thatescategories of workers are equally in demand
across Member Stat&sSurprisingly, no institution noted that “[s]inceedhber States alone (without
co-ordination or a central institution) can nevehiave the best balance in terms of uniformityis it

not legitimate to review the exercise of regulatpoyvers accorded to them under the Treaty by means
of a uniformity test.”

Abolition of Internal Borders and Fight against Ikgal Migration

This is perhaps the only objective one could irifem the text of EC Treaty itself, as amended in
Amsterdam: EU immigration policy was somehow tiedthe abolition of internal bordef$.Ex-
Article 61 EC announced the establishing of “araakfreedom, security and justice” which was not
defined further anywhere in the Treaty. The firstrtpof ex-Article 61 EC made reference to
Community measures on asylum, free travel area,camssing of external bordétsn conjunction
with the “measures aimed at ensuring the free meweraf persons in accordance with Article 14"
Ex-Article 14 EC provided for the progressive ekthiment of the internal market as an area without
internal borders in which free movement of perssrensured in accordance with the EC Treaty. Did
this mean that the AFSJ should counterbalanceitlecetfects of the abolition of internal borders or
on the contrary, incorporate TCNs into the free emgnt of persons?

The first article of new Title V TFEU “Area of Frdem, Security and Justice”, successor to Title IV
EC, proclaims that the Union as a whole — as opgptsenerely the Schengen area — shall constitute
an AFSJ? However, the second point of this article links Eamigration policy to the absence of
internal border controls — and thus back to theeSghn spac€.Legal immigration remains corollary
to the abolition of internal borders, which would & logical conclusion if there were free movement
for residence of TCNs in the EU: this would nedessi EU regulation of the first entry into the
Schengen space and the legal status of migrant® WeNs allowed to move freely between Member
States and choose the state of residence to tkigig,| this would be a classical collective action
problem of the free-movement-of-workers type. Whetthis problem should be resolved by common
admission rules or by mutual recognition is anottyeestion’.” However, TCNs do not enjoy free

% point 7, reasoned opinion of the EU Committee efAlnstrian Federal Council; Meeting of the Frenchabe, 13 October
2010 Justice et affaires intérieures.

8 Opinion of the UK House of Commons, European SeyutiCommittee, 13 October 2010, available on
www.publications.parliament.uk/pa/cm201011/cmsébteotuleq/428-iii/428iii12.htnflast accessed 07.09.2011)

"0 European Pact on Immigration and Asylum (24.1283@buncil doc. 13189/08, pp. 4-5

" See for example Explanatory Memoranda to the malgofor the Blue Card Directive, COM(2007) 637 finahd
Seasonal Workers Directive, COM(2010) 379 final.

2 M. Poiares Madurd)Ve the Courf1998) Hart publishing, p. 171

8 The name itself of the original Title IV EC suppothis conclusion: “Visas, Asylum, Immigration anther Policies
Related to Free Movement of Persons”.

" Articles 62(2) and (3) and 63(1)(a) and (2)(a) EC
S Article 67 TFEU

® This is not the case for other EU policies undier AFSJ, e.g. criminal law and access to justiaticla 67(3) and (4)
TFEU, although the opt-outs of the UK, Ireland @ehmark in relation to EU immigration law have beettended to
include the entire AFSJ, thus implying a link betwweéhe ASFJ and Schengen.

" The latter is the solution employed for EUNSs, veheitizenship of the Union recognizes Member Stieisions to grant
or withdraw nationality. In 2007, the Commission mkaed the possibility of introducing “a residencardt valid
throughout the Union” for compliance with the piijpies of subsidiarity and proportionality; haviniged the “possibility
to accede to 27 labour markets” as “an incentive[liighly-qualified workers] in their decision ohtering the EU
economy” which could “only be granted through Comityaction” going as far as “a common understandingthe
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movement rights in EU laW making collective action problem not readily amdr Without EU-
wide right of residence, an immigrant crossingraernal border from one Member State to the other
and residing there without authorization for longlean three months falls into illegality and thus
under the rules on illegal immigration. This, howewdoes not explain how regulating legal migration
can solve the problem of illegal migration (othéart by legalization of irregular migrants), as
suggested by the Council and the Commis&ion.

When examining subsidiarity under Protocol 2, thpar$sh, Italian, and Portuguese parliaments,
simply restated the assumed link between abolioimternal borders and legal immigration without
going into the merits of this assumpti8nltalian Senate bluntly stated that the directiveimtra-
corporate transferees belongs to the body of layulaging illegal migration, not mentioning the
reasons leading to this conclusfBrAustrian, Dutch, Polish and UK parliaments, on dtieer hand,
question suitability of a directive on legal imnatjon to solve the problem of illegal immigratith.
In its reply to this concern, the Commission reited that “the Schengen area without internal berde
requires common minimum rules in order to redueertbk of overstaying and irregular entries that
may be caused by lax and diverse rules on the atimiof seasonal workers” without further
explanatiorf® The Commission then advanced an additional argumieexternal relations, stating
that “remov[ing] obstacles to legal migration” wdul'strengthen[...] the commitment of third
countries to tackling irregular migratiofi” While the Italian and Spanish parliaments acceftesi
argument unquestionably the parliaments in opposition to the proposal edsthe opportunity to
examine this statement in more detail. The PoliaHigment does not mention it altogether, the
Austrian and Dutch parliaments merely state thaffitdency of this argument, alone, to justify

(Contd.)
admission” — the Commission concluded seven pagestltzat a residence card valid throughout the brwould not
be consistent with the principles of subsidiaritydaproportionality”, see Commission Staff Working ddonent
SEC(2007) 1403, pp. 20 & 27. This reasoning notuatiding — or perhaps thanks to it — no subsidiasgyes over the
proposal were raised in the Council (except foew feservations raised by some Member States atiaelto social
security matters), see Council Working Party on Miign and Expulsion (08.05.2008) doc 8249/08, ingtitutional
file 2007/0228 (CNS)

8 Both EU immigration law and the internal market. €a838/83 Meade (1984) ECR 02631, C-230/97 Awoye89g)L
ECR 1-06781; A. KochargyWhat Intra-Community Mobility for Third-Country Wers? ELRev 6, December 2008,
pp- 913 — 926; S. Iglesias Sancheee Movement of Third Country Nationals in the Fagan Union? Main Features,
Deficiencies and Challenges of the new Mobility Righ the Area of Freedom, Security and Jusfidev. 2009) ELJ
15(6), pp. 791-805

9 Council Conclusions (21/22.06.2007) Council doc. 711/07, p.4, point 17A Common Immigration Policy for Europe:
Principles, actions and toqlsSCOM(2008) 359 final, p. 7Study on the links between legal and illegal mignati
(4.6.2004) COM(2004) 412 final

8 As regards the proposal for a directive on Seddtloakers, see Cortes Generales 14 de octubre de-2@erie A. NGm.
355, pp. 2-3; Camera dei Deputati, documento firsgdprovato dalla commissione (doc. XVIII, n. 31) 252010;
Written Opinion COM(2010)379 Assembleia da RepubliEaropean Affairs Committee, 27.09.2010 available on
WWWw.ipex.eu

8 Senato della Reppublica, resoluzione approvata dalinmissione lavoro e previdenza sociale sull'atmmunitario N.
COM (2010) 378 definitiveottoposto al parere motivato sulla sussidiafa( XVIIl, n. 53)

82 On the Seasonal Workers Proposal: reasoned opiriitiie EU Committee of the Austrian Federal Coyridi House of
Commons, European Scrutiny Committee, 13 Octobe®;20dtter 23452 of 14 October 2010 from the Dutatuse of
Representatives to the Vice-President of the Euro@manmission; Opinion of the Senate of the RepulifliPoland of
21 October 2010. In its reply to the national gamients on this point, the Commission acknowledgassttte proposal
addresses the issue of illegal migration only iectiy, see point IV.B of the reply.

8 Commission reply to the opinions concerning subsityi received from national parliaments on theposal for a
directive on the conditions of entry and resideat¢hird-country nationals for the purposes of sea$ employment.
Admission rules are already regulated in ArticleREgulation 810/2009/EC (the Schengen Borders Code).

8 Explanatory memorandum to the Proposal for Seastinekers Directive

% The European Union Policies Standing Committeehefltalian Chamber of Deputies, doc. XVIII n. 3125 November
2010; informe 9/2010 de la comision mixta para fadd Europea, Cortes Generales 14 de octubre de-2(Bdrie A.
NUm. 355.
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subsidiarity?® while the UK House of Commons points to the faett tArticle 79(5) TFEU prevents
the Union offer legal immigration venues in negidias with third states in as much as admission of
third-country workers falls under the exclusive patence of Member States. Both the national
parliaments and the Commission fail to apprecie ihadequacy of an internal directive that
regulates all TCNs independently of their natidgadis a bargaining tool in negotiations with third
states, which are interested in obtaining speciatessions for their own nationals only.

Distortion of Migratory Flows and Fair Treatment oTCNs

Another alleged EU-level problem requiring jointian is the necessity to “establish a level playing
field within the EU"®’ This is a double-edged objective tainted by aqunfl internal contradiction.
The “level playing field” concernslimination of competition between Member Stiesterms of (1)
lowering production costs by exploiting third-coyntvorkers and, vice versa, (2) attracting the best
third-country workers by offering them more rights.

Elimination of exploitation of third-country workemresulting from their unequal rights with Union
citizens — and thus elimination of “unfair’” comgpieth between the twWd by guaranteeing “fair
treatment” of TCNs — would eliminate the unfair qmetition between Member States’ manufacturers
some of whom could otherwise reduce costs by enmmoyCN workers with lower right®. This is a
classical internal market problem that requireslective supranational action, which satisfies
subsidiarity test. However, this would only be ta@se in the circumstances where EU law ensures an
adequate level of rights for third-country workewgich, according to many national parliaméhts
and scholar€ is not the case. Indeed, or@gualtreatment as a directly effective right can eliatén
competition between the producers based on lowekimg conditions for TCNsfair (as opposed to
equa) treatment established by means of a directive (ans with no direct horizontal effect) does
not allow for effective redress by third-countrynkers against their employers.

Although a minimum set of rights may prove beneficto individual immigrants in some
circumstance$’ the mere fact that a measure is perceived as lbyemaeficial for the immigrant
cannot substitute the need to justify the transfgrowers further away frordnion citizensIn terms

8 This turns counter to the opinion of the ECJ in €ak&/86 Demirel (1987) ECR 03719 and C-246/07 Conianise
Sweden

87 Proposal for a Council Directive on a single apgilian procedure for a single permit for third-caymationals to reside
and work in the territory of a Member State andaaommon set of rights for third-country workergdly residing in a
Member State, COM(2007) 638 final

8 CommissiorlCommunication on immigration, integration and empient COM (2003) 336 final, p. 16

8 Commission reply to the opinions concerning subsit)i received from national parliaments on theppsal for a
directive on the conditions of entry and resideofcthird-country nationals for the purposes of seas employment.

% Meeting of the French Senate, 13 October 201Gcéust affaires intérieures.

%1 For the latest on the Seasonal Workers Proposalsee the opinions from Austria, France, and Geymansimilar
conclusion on the Blue Card Directive from the Fihrfiarliament, Statsradets skrivelse till Riksdagerett forslag till
radets direktiv om villkor for tredjelandsmedbomginresa och vistelse for hogkvalifice rad ansiidd), 27 December
2007.

2 0n the level of rights protection in some of tlimpted CIP directives see S. Boelaert-Suominem-EU Nationals and
Council Directive 2003/109/EC on the Status of Ti@@lintry Nationals Who Are Long-Term Residents: FiaeeB
Forward and Possibly Three Paces Ba@005) C.M.L.Rev. 42; S. Peermplementing Equality? The Directive on
long-term resident third-country nationa(2004) EL Rev. 29; L. HalleskovThe Long-Term Residents Directive: A
Fulfilment of the Tampere Objective of Near-Equali005) EJML 7

% It was widely accepted to be the case for Familyrifeation Directive, when the EP did not engagesubsidiarity
assessment nor brought up this argument befor&@ik see Case C-540/03 EP v Council and supra fn 8ugh
criticizing the low level of rights guaranteed t&Ns, the overwhelming majority of national parliangeseem to
recognize rights protectiquer seas a valid argument capable of justifying the dfanof powers; for a major criticism of
this view see the opinion of the UK House of Commdagropean Scrutiny Committee, 13 October 2010, han t
Seasonal and Intra-Corporate Worker proposals.
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of comparative institutional analysis, “[i]f thetarests regulated by a national measure are egjtiad i
different Member States, then there is no suspicibver-representation of national interests or
under-representation of the interests of nationélsther Member-State¥”and Member States are
well suited to regulate the matter. It could evenaogued that by setting minimum rights of third-
country workers below those of Union citizens EW Ieplicitly authorizes rather than curbs potential
dumping which may result from the employment ofdkgountry workers on this level of rights.
Acknowledging Union competence where it is exceddeaneasures that are perceived as beneficial
undermines credibility of the European institutiam®uld they wish to challenge EU act the day it is
perceived as unwantédFor the directives on legal immigration, only tH& House of Commons
considered these argumefits.

Elimination of competition between Member Statdeneto a situation where different national entry
and residence conditions for third-country workerause competition between the national
immigration systems (for best qualified workers)hielh competition distorts TCNs' migration
choices; this, according to the Commission, triggbe need for a common EU admission systelin.

is not difficult to find contradictions between ki to raise the rights of TCNs on the one hardl an
avoiding the competition between Member States lvhésults in granting TCNs more rights, on the
other® These two problems are mutually exclusive so amenet help wondering how a single
instrument can aim to solve both. Competition betweational immigration systems also loops back
to the opposite concern, that of becoming a mafpreCNs who have been admitted by other
Member States, which could result from too attkectconditions for “unwanted” TCNs (welfare
shopping); this is effectively the second stringpbfectives linked to the abolition of internal ters,
analyzed above.

Elimination of competition between Member Stateermally should be distinguished from joining
forces externally to compete with traditional imnaition countries for “wanted” immigrant worke¥s.
The Commission presents this objective as a deagalissue, whereby “the obstacles encountered
[...] in relation to the complexity and diversity mational] rules” could act as a deterrent in the
capacity of the EU to attract third-country workarsl busines¥° This would be the logic similar to

% M. Poiares Madurd/Ve the Courf1998) Hart publishing, p. 174
% Case C-540/03 European Parliament v Council, 0J @Q402.2004

% UK House of Commons, European Scrutiny Committee rifiga 13.10.2010, record available at
www.publications.parliament.uk/pa/cm201011/cmsébteotuleq/428-iii/428iii12.htnflast accessed 07.09.2011)

% Proposal for Blue Card Directive, COM(2007) 637 final 7. The objective of elimination of competitidmetween
Member States is contrary, in its conception, ® Ithgic of the internal market and could be chagezhon economics
grounds. As international competition for the besgrant workers leads to “non-cooperative actioketaby fiercely
competitive jurisdictions”, the countries seek tmutate and exceed their rivals’ immigration offéeading to “a
significant policy convergence among rival econahie Thus, competition will actually result in cargence rather
than differentiation, which would annihilate theedefor EU-level regulation. See A. Shach@he Race for Talent:
Highly-Skilled Migrants and Competitive ImmigratiBegimeg2006) NY Univ. L. Rev. Vol. 18 April 2006, p. 15667.
Competing destinations are thereby forced to matath ether's immigration rules, leading to convergeif their
immigration policies in the long run. See N. T. Ban, International Labor Competition: Explaining the Timg of
Immigration Policy ConvergencePaper presented at the MPSA Annual National Qente (Apr 03, 2008)
www.allacademic.com/meta/p268242 _index.h{#8.02.2010)

%8 The opinions of the UK House of Commons and Duttigment on the seasonal workers propagahy.ipex.eu

% The Hague Programme (13.12.2004) Council doc. 1/6@54p. 10; European Pact on Immigration and Asylum
(24.12.2008) Council doc. 13189/08, p. 5; Green Papean EU Approach to Managing Economic Migrat{@005)
COM(2004) 811 final, p. 4; Policy Plan on Legal Migon (2005) COM(2005) 669 final; European Commission
SPEECH/07/526 by Commissioner Frattini, Lisbon, 12007; Explanatory Memorandum to the Proposal fGoancil
Directive on the conditions of entry and residemdethird-country nationals for the purposes of yglualified
employment, 23 October 2007, COM(2007) 637 final,3pnd 7; Recital 6 Directive 2005/114/EC, RecitaDli&ctive
2005/71/EC, Recital 7 Directive 2010/50/EC

100 Explanatory memorandum to the proposal for a direcon Intra-Corporate Transferees, COM(2010) 37alfip.2
Similar reasoning is found in the explanatory mesmdum to the Blue Card Proposal, COM(2007) 637 final,
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EU action in the field of external relatidfisas happened already prior to the introductionité TV

EC in the context of worker provisions in mixedesxtal agreements, when TCNs were regulated in
EC law without any need for them to move betweermider State$’” The need to ensure that the
Community acts as a single entity on the intermai@rena is a strong supranational element tiiat ca
for a joint action even in situations purely intalrto one Member State. This is perhaps the stginge
argument in favor of Union action, provided thaistlaction does introduce uniform admission
procedures without too many optional clauses. Soat®nal parliaments mention this argument in
their subsidiarity review of the proposal on int@rporate transferees without, however, going itsto
detailed assessmefit.Others highlight the problem of attracting skilledrkers as a major issue yet
doubt whether EU immigration law offers added vatuthis regard® Either way, this objective does
not seem to receive the prominence it deserves.

Discussion:Federalismthrough Subsidiarity?

This analysis is illustrative of the difficulty viitthe subsidiarity review experienced by the Euaope
institutions in the absence of problem-definingigobbjectives. Not only did the institutions fadl
examine subsidiarity in a coherent manner, but théybited an overall lack of understandingndfat
should be examined. This could be partially duehi widespread perception of subsidiarity as a
counter-majoritarian instrument at the disposaltied Member States who are outvoted in the
Councif® — and hence the reluctance of the institutiongetature into the concept, especially in the
presence of common accord to pass a certain dieedtdiowever, this vision ignores the essence of
subsidiarity as a principle protecting the proximitf the legislator to the citizen, democratic
legitimacy and accountability of the legislativeopess ™ as well as the potential of this principle to
contribute to policy development.

The passage to qualified majority voting for allPQheasures made in the Lisbon Treaty cannot be
expected to perform a miraculous cure to the CIB&k of purpose. If anything, the European
Parliament may be less likely to question subsigiarf the CIP measures now that it can influence
their content. From this perspective, national iparénts could turn out more suited to conduct
substantive subsidiarity review and thus make aiargontribution to the development of EU law and
strengthening its legitimacy. Well-reasoned opisioon subsidiarity could help the European
institutions develop a coherent policy with a clearopean added value. The EU institutions need to
take this review seriously and properly addressdiwecerns expressed by national parliaments by
clarifying the Union’s objectives and making sulisiily arguments more convinci. However,
complexity and inconsistency of the arguments pseddoy the Commission in favor of Union action
under the CIP, the very short period establishethbyProtocol for issuing reasoned opinidfighe

101 E g. Case C-246/07 Commission v Sweden
102 case 12/86 Demirel (1987) ECR 03719

103 E g. Parecer COM (2010) 378 Final, Asembleia da Blgm) Comissdo de Assuntos Europeus and Relatério
(28.09.2010) Proposta de Directiva do Parlamentofitu e do Conselho relativa as condi¢des de engradsidéncia
de nacionais de paises terceiros no quadro dddrénsias dentro das empresas, Comissao de tralsalijaranca social
e administracaop publica, Asembleia da Republica

104 Statsradets skrivelse till Riksdagen om ett forsltigadets direktiv om villkor fér tredjelandsmidrgares inresa och
vistelse for hogkvalifice rad anstéllning, attacimt&rbetsministeriets promemoria (Finland, 27.1220

105 A Estrella,The EU Principle of Subsidiarity and Its Critiq(@002) Oxford, pp. 156-158
108 G, De BurcaThe Quest for Legitimacy in the European Urib®96] Modern Law Review 5

197 Unlike the contradictory reply from the Commissitn the opinions concerning subsidiarity receiveatrfrnational
parliaments on the proposal for a directive ondberditions of entry and residence of third-courtationals for the
purposes of seasonal employment, e.g. points dhé IV.A. It is however to be hoped that the Consinis with take
these arguments into account in its subsequenbpab@ in line with its past practice.

198 E g. meeting of the French Senate, 13 October 204fice et affaires intérieures.
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absence of an obligation to amend proposals aftgative opinions of the national parliamefitsand
the varying degree of trust of national parliamenttheir own democratic systerli§,may undermine
the capacity and willingness of national parliamséntexamine subsidiarity in substance.

Without adequate investment into the resourcesssecg to develop coherent and policy objectives,
subsidiarity review along the classical EC lawesid is difficult to pursue; instead, the decisioract

at Union as opposed to national level may fallimcto political passions in the Council and the
Parliaments. Leaving policy objectives and subsityiaunresolved may change the manner of
establishing the federal equilibrium in the EU imptedictable ways; it could also create increasing
difficulties for the ECJ each time the Court musdess the “Community element” of a case in order to
decide whether to rule on the case or not. Withtiplel players, meager resources and incoherent
policy goals, the subsidiarity orchestra may needenthan a change in review arrangements.

109 Article 7 Protocol 2 (Lisbon) on subsidiarity aptbportionality established an obligation to revibut not necessarily
amend the dratft.

10 |nterestingly, many of the parliaments that exadirsubsidiarity in substance for CIP directives cdroen the same
Member States the citizens of which, accordingh® 2004 Eurobarometer survey, exhibited most satisih with
national democratic process, among them Austriam@ey, France, Finland, the Netherlands and the tHK,only
exception being Spain (where, however, the recentewof economic problems could undermine the firustational
democratic process — to be confirmed), Isiyg://ec.europa.eu/public_opinioThus, positive opinions on subsidiarity of
national parliaments could simply mirror distrust the national political process, which in itsedinaot fulfill
requirements of Article 5 TEU.
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DECONSTRUCTING FEDERALISM THROUGH RETAINED POWERS O F
STATES: THE EUROPEAN COURT OF JUSTICE MIDDLE GROUND APPROACH
ANALYZED IN THE LIGHT OF THE AMERICAN FEDERAL EXPER IENCE

Lena Boucon

Abstract

The ECJ case law based on the free movement prosisind relating to fields such as direct taxation,
social security and personal status differs fraaditronal internal market cases. The common pdint o
such decisions resides in the peculiarity of thspulies addressed to the Court. Indeed, they
systematically involve Member States’ powers thiatether not transferred to the European Union or
for which the European constitutional arrangemenotsot allow the European Union to fully exercise
its concurrent powers. Retained powers of statesas such, subjected to an original and a specific
legal framework. This paper shows that the ECJaaagy is somehow schizophrenic since, contrary to
the American Supreme Court, it has not done a obbaice between a dual or a cooperative
interpretation of European federalism.

Keywords

Dual/Cooperative federalism, Retained powers of kemStates, European Court of Justice,
American Supreme Court

Introduction

A few years ago, RSCHUTZE published a book entitlelrom Dual to Cooperative Federalism. The
Changing Structure of European LEwin which he contends that European federalisnoisauays
moving on from dual to cooperative federalism. Ia Yiew, Europe’s exclusive powers, as well as
those of the Member States, are gradually declinihde a form of European cooperative federalism
is emerging and even constitutionaliZ8d He supports his claim by taking many concrete
example§™ And yet, he does not refer to the European Coludustice case law involving retained
powers of Member States, such as direct taxatiotialssecurity and personal status. This case law
comprises a certain range of decisions that aredoas the free movement provisions and that differ
from traditional internal market cases. The commomt of such decisions resides in the peculiarity
of the disputes addressed to the Court. Indeed systematically involve Member States’ powers that
are either not transferred to the European Unfoor for which the European constitutional

" PhD Researcher, Law Department, European Univels#iitute. This paper was presented at an EUIl &g,
“Deconstructing Federalism Through Competencesq balJune 14, 2011. My thanks to the participamtshieir useful
and thoughtful comments. Special thanks to F.-X.LEf for co-organizing the Workshop and Prof. LzALAl for his
support; and of course to Prof. BcKERMAN, M. P. MabuRO and B.DE WITTE for accepting our invitation.

M1 R. $HUTZE From Dual to Cooperative Federalism. The Changingi@tire of European LawDxford University Press,
20009.

112 Through the principle of subsidiarity (See RHBTZE, op. cit, at 241-265) and complementary competences (See R.

SCHUTZE, op. cit, at 265-286).

113 Among them Article 352 TFEU (the so-called ‘fleifity clause’) and Articles 114 and 115 TFEU (fonn#gticles 94 and
95 relating to the power to harmonize nationaldigions in the internal market field).

14 See e.g. social security powers: Article 16887 WKEovides that “Union action shall respect thepasibilities of the
Member States for the definition of their healtHipo and for the organisation and delivery of hieadervices and
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arrangements do not allow the European Union tly fekercise its concurrent powérs Retained
powers of states are, as such, subjected to amar@nd a specific legal framework. The aim of the
present paper is therefore to give particular fomshis issue and to assess whether the Court's
approach is closer to a dual or a cooperative pnegation of federalism by comparing it with the
American Supreme Court case law.

The comparison of the European Court of JusticethadAmerican Supreme Court respective case
laws will be based on the assumption that, as H.HVEILER puts it, “a set of constitutional norms
regulating the relationship between the Union aadviember States, or the Member States and their
Union, has emerged which is very much like simdars of norms in most federal states. There is an
allocation of powers, which as has been the expegién most federal states has often not been
respected; there is the principle of the law ofltred, in the EU called Direct Effect; and theréhie
grand principle of supremacy every bit as egregasighat which is found in the American federal
constitution itself**®. Regarding he specific issue relating to the alion of powers, it is noteworthy
that the American and European constitutions shaificant structural similarities. Among them,
both the American Congress and the European Uniensabjected to the enumerated power
principle'*’, according to which all powers not granted to ¢katral governments remain within the
state'®. In addition, since in each case the judiciaryeess itself as the exclusive interpreter of the
constitution, the Supreme Court and the Europeamt@d Justice soon became the exclusive arbiters
of constitutional disputes involving the divisiohpowers.

In particular, they have been faced with dispute®lving the collusion between central government
powers and retained powers of states. The lateepawers that can be abstractly defined as powers
falling exclusively within the states and exercisad a matter of principle, discretionarily. Theg a
exclusive in the sense that the statesadegureor de factg the sole entities entitled to exercise them.
As for their discretionary character, it stems fridme fact that there is no, or very little, Europea
legislation regulating specifically their exercis®etained powers of states are subjected, in lhath t
European and American legal order, to specificllegauses and frameworks. On the one hand, when
the European Court of Justice has to rule on cdmsnvolve retained powers of Member States, it
follows an original approach, which differ from diional internal market cases in several respects.
First, it almost systematically uses formulae irichht acknowledges that certain subject mattelts fa
exclusively within the Member States — social sigutaxation, personal status, etc. — while claigni

at the same time that they must nonetheless cowiityEuropean law when exercising such powers.
Second, it bases the applicability of European tavthese fields on the effects produced by state

(Contd.)
medical care. The responsibilities of the Membetest shall include the management of health seraind medical care
and the allocation of the resources assigned ta.the

115 See e.g. direct taxation: Articles 114 (which smis the general procedure applicable to the apmation of national
legislations which have as their object the esshbtient and functioning of the internal market aridctv involves the
‘majority rule’) and 115 TFEU respectively provitieat “Paragraph 1 shall not apply to fiscal pramis” and “Without
prejudice to Article 114, the Council shall, actinganimously in accordance with a special legistativocedure and
after consulting the European Parliament and tlem&wmic and Social Committee, issue directives ferapproximation
of such laws, regulations or administrative prawis of the Member States as directly affect thabdishment or
functioning of the internal market. ”

118 3. H. H. WEILER, ‘Federalism Without Constitutionalism: Europ&snderwely in: K. NicoLaipis and R. Hhwse (eds.),
The Federal Vision: Legitimacy and Levels of Goaewe in the United States and the European Uf@xford: Oxford
UP, 2001), at 56.

17 art, I, Sec. 8, cl. 3 of the American Constitutiofithe Congress shall have power... to regulate comenaith foreign
nationals and among the several States”; Art. 58hedEU Treaty: “The limits of Union competences governed by
the principle of conferral.”

118 Amend. X of the American Constitution: “The powarst delegated to the United States by the Conistitunor
prohibited by it to the States, are reserved tcStages respectively, or to the people”; Art. 5§2he EU Treaty: “Under
the principle of conferral, the Union shall actymlithin the limits of the competences conferredmit by the Member
States in the Treaties to attain the objectiveaetherein. Competences not conferred upon therUini the Treaties
remain with the Member States.”
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regulation§™. Last but not least, at the justification stades Court admits singular justifications,
some of which aim to protect economic interéStavhile others tend to protect purely national
interest§”.. As a result, this approach allows the Court tostantially broaden the scope of EU law
applicability. In addition, it invites Member Statéo develop an original line of argument to defend
their regulations, especially at the justificatistage. The situation is, on the other hand, slkghtl
different in the American legal order. Until thesti half of the twentieth century, the Supreme €our
made a dual interpretation of the dormant Comm@iemisé®* it sought to clearly distinguish state
and federal powers, on the ground that they wertuafly exclusive. Since then, it has followed a
different approach and has interpreted the dorn@orhmerce Clause according to a cooperative
vision of federalism. The regulation of interstat@mmerce no longer falls within the exclusive
powers of Congress, which means that states malgrwertain conditions, operate concurrently with
Congress. As a result, the Supreme Court’s scrutawy primarily focuses on the question éfdw
are reserved powers of states exercised?” at fhense of the division of power issue.

Since American federalism moved from the dual te tooperative model, the analysis of the
American Supreme Court regarding the dormant Cormen€fause will help to better understand the
current approach of the European Court of Jushbteve all, it will allow to identify the nature of
European federalism and to assess whether dRUE's claim that it is moving towards the
cooperative model is empirically verified or, o ttontrary, refuted as far as Member States’ rethin
powers are concerned. Thus, the present papertaidesnonstrate, through a comparative analysis of
the European and American federal experiencesthieafmerican Supreme Court and the European
Court of Justice have both set out limits on theothtical free exercise of states’ retained powers.
With regard to the European Court of Justice apgrod appears that since the Court recognizes the
existence of separate spheres of powers, its agpnoey be formally compared with that of the
Supreme Court during American dual federalism. Hewea deeper scrutiny of its case law also
shows that because it limits the exercise of Men3tates’ retained powers, its approach may also be
compared with American cooperative federalism.

Defining Terms: Dual Federalism v. Cooperative Fedalism

Before comparing the American and European legdgrst it is necessary to briefly define the dual
and cooperative models of federalism. Regardinditiieconcept, it has been defined in the American
context as “a concept of separate state and fegevakrnments operating in distinct spheres withelit
significant overlap or significant ‘sharing’ of datrity”*?® where “each of the two sovereignties has
its own exclusive area of authority and jurisdintiavith few powers held concurrenthf®. E. S.

CoRWIN has famously described its four axioms as follows:

1. The national government is one of enumeratecepanly. 2. Also, the purposes which it may
constitutionally promote are few. 3. Within the@ispective spheres the two centers of government

19 The effect-based approach is generally develop#teaestriction stage.

120 According to settled case law, the Court subjéwsécognition of justifications to the fact thia¢y do not aim to protect
individual national economic interests.

121)tis generally admitted that justifications embpdglropean, and not national, interests.

122 . . ,
Dormant Commerce Clause cases correspond to casésdh the American Supreme Court assesses whetihtes's
regulations are contrary to the Commerce Clause etbd absence of Congress regulation.

120N SCHEIBER, "American Federalism and the Diffusion of Powetistorical and Contemporary Perspectives,”
University of Toledo Law Revie?y(1975), at 626.

124p. 3, EAzArR, The American PartnershifChicago: Rand-McNally, 1966), at 22.
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are ‘sovereign’ and hence ‘equal’. 4. The relatidrthe two centers with each other is one of
tension rather than collaboratiofT.

Thus, the main feature of dual federalism residefe idea that it is possible to identify two sepa
spheres of powers: one that belongs exclusivethdéoStates and another that belongs exclusively to
the general government. In each of these sphéiesenters of government may exercise their powers
in their own way, without taking into account timeeirests of the other center.

Cooperative federalism is generally contrasted wdithl federalism. Unlike the latter, the coopemativ
model does not assume that the spheres of fedmrdtéederal powers are mutually exclusive. On the
contrary, under this model, the powers of statek @frthe central government are viewed as being
deeply intertwined: “the National government and 8tates are mutually complementary parts of a
single governmental mechanism all of whose powegsirdended to realize the current purposes of
government according to their applicability to fmblem in hand®®. Accordingly, the cooperative
model constitutes an alternative to the “rigid qiba function’ theory of dual federalisif”. In this
regard, M. H. RDISH has suggested labeling it as ‘interactive fedemalli

“a term more neutral than ‘cooperative’ and one thaognizes the inevitable intertwining of the
state and federal systems as they both go abobutfiress of governing. At times, this interaction
will be combative in nature, where the governingisiens of one sovereign differ from the
other’s and threaten the social and economic paliGought to be advanced by the other’s
decisions. Yet, at other times the actions of #mspective sovereigns will be supplementary or
complementary to each other, combining to meeséme problem in different but not conflicting
ways. At still other times the problems facing goweent will call for some form of cooperative
action — either through direct joint action, or mdndirectly, through the exchange of information,
ideas and experience. There is no reason to belm@tecombative and cooperative federalism are
mutually exclusive; both are manifestations of th@amic interaction of the state and federal
systems.*?8

Thus, dual and cooperative federalism models sotisliy differ from one another. The former is
based on the assumption that the federal balanteowly be preserved if powers are strictly and
rigidly divided. Conversely, the latter is basedtba idea that powers are intertwined and, theeefor
that each level of government may regulate the ssub@gect matters. Accordingly, the fundamental
issue is no longerWho has the power to exercise their powers?’ bBdow are powers to be
exercised?’

The Formal Recognition of Separate Spheres of Power

The present part of the paper focuses on the ‘dinaknsion’ of the European Court of Justice case
law in which retained powers of Member States avelved. To this end, it will be assessed to what
extent the European Court of Justice approach eamoimpared with the US Supreme Court cases that
were decided when American federalism was descrdsesdual’. The first section begins by
demonstrating how the European and American Ccwat®e recognized the existence of separate
spheres of powers within their respective legakmsdThe second focuses more particularly on the
criteria on which they have based the distinctietween state and central powers.

1%g g ®RWIN, “The Passing of Dual Federalisn¥irginia Law Reviews6 (1950), at 4.

126Idem at 19.

127\ 1. RepisH, The Constitution as Political Structyr®xford University Press US, 1995, at 29.

128 Idem(Emphases added).
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The Recognition

This section will first describe the American SupeeCourt approach from 1787 through the first half
of the twentieth century, the period where Ameritederalism was interpreted according to a dual
vision of federalism. It will then be compared witie current European Court of Justice case law.

The Supreme Court Approach

The American Supreme Court was called upon, frenedrliest decisions, to settle disputes between
the national and states governments regardingitieiath and the exercise of powers. This gave the
opportunity to the Court to define the main feasumecording to which American federalism was to be
implemented. Opinions differ as to the basis onctthe Court developed its first judicial theories
regarding federalism. Some authors contend the tCgemuinely respected the intentions of the
Framer§?®. Others are of the view that “it does not appbat the Constitution on its face dictates the
dual federalism modef®. The fact remains, however, that the Supreme Goitietlly opted for a dual
interlgietation of American federalism. IndeedMoCulloch v. MarylandMarshall stated for the first
time™" that,

“liln America, the powers of sovereignty are dividbetween the Government of the Union and
those of the States. They are each sovereign esghect to the objects committed to it, and neither
sovereign with respect to the objects committethéoother.**?

This quotation clearly shows that, in Marshall’snahi divided sovereignty implies dual federalism.
Powers are strictly divided and belong to two mljuexclusive spheres. It also suggests that each
center of government exercises its powers freeld @amdependently from the other center.
Accordingly, the idea of ‘peaceful’ or ‘fruitful’niteraction between the two spheres is excluded; thi
corresponds to Corwin’s fourth axiom that descriltieel relation between such spheres as ‘one of
tension’. Chief Justice Marshall reiterated hisifias in Gibbons v. Ogderthe first case involving
the power to regulate interstate comméttéde defined it as aexclusivecongressional power: “[ilt

is the power to regulate, that is, to prescribertile by which commerce is to be governed. This
power, like all others vested in Congress, is cetepin itself, may be exercised to its utmost exten
and acknowledges no limitations other than arecpitesd in the Constitution. (...) If, as has always
been understood, the sovereignty of Congress, thdéiogted to specified objects, is plenary as to
those objects, the power over commerce with foreigtons, and among the several States, is vested
in Congress as absolutely as it would be in a simgivernment®. Once again, he made a dual
interpretation of American federalism, by excludary idea of concurrent power to regulate integstat
commerce that could be shared between the natigoekrnment and the states. He clearly
distinguished it from “[t{lhe acknowledged powerafState to regulate its police, its domestic trade,
and to govern its own citizer$®. The notion of ‘police powers’ gradually becam@éirguistic means

1290 N SCHEIBER, Op. cit, at 624-628.
130M. H. REDISH, op. cit, at 30.

BlIR K. NEWMYER, The Supreme Court under Marshall and Taf#merican History Series. Wheeling: Harlan Davidso
2006), at 41: “For the first time, the Court haddtermine the scope of congressional powers arndrtiation of the
powers of the states”.

132Mcculloch v. Maryland17 U.S. 316 (1819).

LR K NEWMYER, op. cit, at 49: “For the first time in its history, the Gbtad a chance to clarify the meaning of the
commerce clause and to coordinate federal andmtater in this area”.

134 Gibbons v. Ogder22 US 196, 197 (1824).
135 demat 208.
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of drawing the line between state and federal #iets/**®. In Willson v. The Blackbird Creek Marsh
Company’’, for instance, Marshall decided that health, gadeid the protection of public order were
part of the ‘reserved powers’ of states, which mehat they were fully sovereign while exercising
them — provided that this exercise did not interfieith congressional powét& Thus, this first series
of rulings marked the initial steps towards thehneimement of dual federalism. As Lenaerts hastput i
“[tihe State was regarded as being sovereign, fulthpowers withinits sphere,.e., possessing to
their full extent all the powersot transferred to the Union by explicit grant or bgcassary
implication™*. Consequently, such line of reasoning compelledQburt to identify, on a case-by-
case basis, which matters fell within the natiag@lernment or, alternatively, within the statesisTh
approach endorsed by the Supreme Court prevailidha 1930s.

The European Court of Justice approach

Similarly, the European Court of Justice was callpdn, from the early days of the European Union,
to decide cases relating to the issue of the dnisif powers between the European Union and its
Member States. As far as the retained powers of béei8tates are concerned, the European judge has
always rejected the absolute dual vision of fedmraMarshall sustained ¥McCulloch v. Marylandr
Gibbons v. Ogdentven if the European Court has never formallyietnhe existence of separate
spheres of powers in which the European Union &edMember States respectively operate, it has
repeatedly taken the view that interferences anduahuinfluences between such spheres are
conceivable. For instance, in tbe Gezamenlijke Steenkolnmijnen in Limboage, decided in 1961,
the Court stated that certain Treaty provisionslddanable the jurisdiction of the Community to
impinge on national sovereignty in cases whereabse of the power retained by the Member States,
this is necessary to prevent the effectivenesbefTreaty from being considerably weakened and its
purpose from being seriously compromised”. Theregfee to ‘the jurisdiction of the Community’ and

to ‘national sovereignty’ indicates that the Corgtognizes the existence of two separate spheres.
However, as P. B5CATORE has noted, “here the Court shows that the sovareigf the Member
States is affected beyond the scope of the exdupmwers that have been transferred to the
Community™® In another case, which also concerned a coriféitiveen retained powers of Member
States — the monetary policy (this case was dedid&f69) — and the powers of the Union, the Court
expressly claimed that “the exercise of reservesgos cannot therefore permit the unilateral adoptio
of measures prohibited by the Treat{\”

Consistent with this initial approach, the Europeé2aourt of Justice continues to recognize that
Member States may operate within a distinct sploérpowers. This is supported by the fact that,

138 p_Kens, “The Source of a Myth: Police Powers of the Stated Laissez Faire Constitutionalism, 1900-193%"A81. J.
Legal Hist.(1991) at 74.

137\willson v. The Blackbird Creek Marstompany, 2 Peters 245 (1829). See 8isowvn v. Maryland12 Wheaton 419, 443
(1827): “the power to direct the removal of gunpewd a branch of the police power, which unquesidy remains
and ought to remain with the states”.

138 \wjillson v. The Blackbird Creek Marg€ompany, 2 Peters 245 (1829): “The act of the As$enitithe State of Delaware
by which the construction of the dam erected bypllmtiffs was authorized shows plainly that tisi®ne of those many
creeks passing through a deep level marsh adjothmdelaware, up which the tide flows for someatise. The value
of the property on its banks must be enhanced blueig the water from the marsh, and the healtthefinhabitants
probably improved. Measures calculated to prodhesd objects, provided they do not come in coliisiith the powers
of the General Government, are undoubtedly withesé which are reserved to the States.”

139 K. LENAERTS “Distribution of Powers in American FederalismhelNegative Implications of the Commerce Clause”, 30
Jahrbuch des Offentlichen Rechts der Gegen{i®81), at 576.

140 P.PESCATORE in E. MCWHINNEY & P. PESCATORE (eds.),Federalism and Supreme Courts and the Integratiobeggl
Systems(Heule-Bruxelles-Namur, Belgium, Ed. UGA, 1973)16t “La Cour montre ici que la souveraineté degsEta
membres est affectée au-dela du domaine des nsatiarsferees de maniere exclusive a la Communauté”.

141 case 11/69Commission v. Franggl969] ECR 523.
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nowadays, as soon as a dispute involves retaineerpoof states, the Court systematically uses
formulae, in which it acknowledges that specifiavees fall within the scope of retained powers of
Member States. The two examples drawn from theaba@curity and taxation powers are good
illustrations of the Court’s approach. As regatusformer, the Court systematically states that:

“Whilst it is not in dispute that Community law doeot detract from the power of the Member
States to organise their social security systemsd, that, in the absence of harmonisation at
Community level, it is for the legislation of eattember State to determine the conditions in
which social security benefits are granted, wheer@sing that power Member States must
comply with Community law, in particular the prowss on the freedom to provide servicds”

As regards the latter, the Court systematicallypltethat:

“although direct taxation falls within their compate, Member States must nonetheless exercise
that competence consistently with Community A

These formulae show that the idea of separate ephar powers is not absent from the Court's
reasoning when it deals with retained powers of klengtates: In the eyes of the Court, there exdist,
least formally, distinct spheres of powers for white States can solely exercise powers to the
exclusion of the European Union. These formulae ravejust rhetorical; they also find concrete
resonance in the Court’'s decisions. It is true ti Court recognizes that European law may
sometimes limit the free exercise of retained pew&lember States must nonetheless exercise that
competence consistently with Community law’). Hoegvits approach does not challenge their
existence. Indeed, the Court is indifferent to guestion of who exercised a power?’: it has never
denied Member States their ability to exerciserttethined powers. Instead, it focuses exclusieely
‘how Member States’ exercise their retained powersi¥s eans that the Court rejects implicitly a
possible European action: when Member States daowply with European Union law, it is not
because they have occupied the European fieldialier because their have not properly exercised
their powers. This idea is confirmed by the faetttthe Court often imposes adjustment requirements
on Member Staté¥’ Accordingly, in the same way the American Supreé®oert used to recognize
that some matters were to fall within the statgdieses of powers by considering them as being
almost states’ powergeér se, the European Court of Justice acknowledges, dews, that a certain
range of Member States’ powers belong to them skaily.

The Criteria for Distinction

The enforcement of dual federalism requires thatGburts, as ‘umpires of the federal systémset

out judicial criteria for distinguishing the difiemnt spheres of powers. This is all the more importa
that such spheres are subjected to distinct legaidworks. For instance, states’ police powers unde
the American dual model of federalism implied tsi@tes could exercise them discretionarily and that
the central government was precluded from intrudinig such spheres — anite versaAs for the
European legal order, when the European Court sticiurecognizes that certain subject matters fall
within the sphere of retained powers, this meamas Member States, as a result, must develop a
specific line of arguments to justify their measure

142 See e.g. Case C-372/0Matts [2006] ECR 1-4325.
143 See e.g. Case C-446/08arks & Spencef2005] ECR I-10837.

144 See e.g. the field of social security. The Cous tegalled several times that “although Commuraty tloes not detract
from the power of the Member States to organizé& taxial security systems and decide the levalesburces to be
allocated to their operation, the achievement & fthndamental freedoms guaranteed by the Treatgrthmless
inevitably requires Member States to make adjustsnenthose systems. It does not follow that thidarmines their
sovereign powers in the field” (Case C-372M4tts op. cit, at 121 (Emphases added)).

145P. A. RREUND, “Umpiring the Federal SystemColumbia Law Review/ol. 54, n°4, (1954), at 561.
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The autonomous definition of retained powers desta

Both American states and European Member Statess thi@d to preserve their own sphere of powers
in order to prevent too many encroachments fromcédral government by claiming that certain
subject matters falper sewithin their retained powers and that they shdwddentitled to an absolute
freedom while exercising such pow¥fsin reply to this line of arguments, the Suprenoei€and the
European Court of Justice have both rejected tha ttat the states could themselves decide which
subject matters were to fall within their retainsalvers. Even under the Taney Court in the United
States, which placed a major emphasis on the nofigrolice powers, it was solely for the Court to
qualify a police power. Indeed, although it statedt “all those powers which relate to merely
municipal legislation, or what may, perhaps, morepprly be called internal police, are not thus
surrendered nor restrained; and that, consequentlyelation to these, the authority of a State is
complete, unqualified and exclusive”, E.SORWIN has noted that “it did not signify that the States
acting through either their legislatures or thewurts, were the final judge of the scope of these
‘sovereign’ powers. This was the function of thepf@ume Court of the United States, which for this
purpose was regarded by the Constitution as stgraiitside and over both the National Government
and the States, and vested with authority to apompartially to each center its proper powers in
accordance with the Constitution’s intentibi” Similarly, the European Court of Justice alsdrokef
autonomously the content of the retained powerdMefnber States. Even though it has never
comprehensively defined this concept, it has idiedti on a case-by-case basis, via its formulae,
which subject matters fall within the states’ sjghef powers. The Courts’ autonomous assessment of
the scope of states’ retained powers has a signifimpact on the enforcement of federalism. Ingeed
if they were to allow the states themselves tod#eaver which subject matters they have exclusive
jurisdiction, this would seriously undermine thefarmity of federal law. As a result, each of them
could independently define the content of its retdipowers and consequently encroach on the central
government powers.

The Supreme Court approach

The American Supreme Court developed significamtriftes during the fcentury, and until the
beginning of the 20century, in the attempt of drawing a line betweational and states spheres of
powers. First, the Taney Court referred to the ephof ‘police powers’ of states to identify the
matters for which the states had exclusive jurtgatic Like the Marshall Court, it initially turnet a
‘commerce/police’ test® by looking at the purpod® of a state regulation to decide whether it aimed
to regulate commerce or, conversely, to regulagesthte police. Never did the Taney Court elaborate
a comprehensive definition of the notion of polp®wvers. Rather, it defined it as follows: “it istno
only the right, but the bounden and solemn dutya dBtate, to advance the safety, happiness and
prosperity of its people, and to provide for itsigeal welfare, by any and every act of legislatidh”
admitting that police powers were “nothing moreless than that power of government inherent in

148 This is the whole purpose of the States’ Rightstfue, as developed by Calhoun during th& t8ntury in the United

States.
147 .
E. S. ®RWIN, op. cit, at 15.

148 E. A. Young, “Dual Federalism, Concurrent Jurisdiction, and Floeeign Affaires Exception"The George Washington
Law ReviewVol. 69, 2001, at 147.

M9E A YOUNG, op. cit, at 148, K. M. BLLIVAN & G. GUNTHER, Constitutional Law(Foundation Press, University
Casebook Series, 2001) at 242.

150 New York v. Miln 11 Pet. 102, 139 (1837), in which the Supreme Ctaustained a New York statute requiring the
master of a vessel arriving in the port of New Y&dm any point out of the state to report the ngmesidences, etc., of
the passengers” (G.UBTHER, Constitutional Law(Foundation Press, University Casebook Series, )2(0A18).
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every sovereignty to the extent of its dominiore fiower to govern men and thingd” The first
years of the Taney Court were characterized byl'litlarity or agreement® among the Justices.
Some of them saw the regulation of interstate coroenas an exclusive power of Congress; thereby
only state regulations of ‘police’ — unlike the végfions of ‘commerce’ — were constitutional. Taney
followed a more balanced approach, according tochvistates could regulate commerce if their
measures were not in conflict with the Constitutiora law of Congres¥. The Court eventually tried

to reach a compromise between the exclusive anduca@nt doctrines ir€ooley v. The Board of
Wardens of the Port of Philadelpfta A different subject-matter tést emerged, based on the
distinction between national and local subjectsoviNthe power to regulate commerce embraces a
vast field, containing not only many, but exceedlingarious subjects, quite unlike in their nature;
some imperatively demanding a single uniform rofegrating equally on the commerce of the United
States in every port; and some, like the subjegt o question, as imperatively demanding that
diversity, which alone can meet the local necesssitf navigation™. TheCooleyrule has sometimes
been described as ‘selective exclusiveness’: éwadtl states to regulate commerce, but only to the
extent that they would regulate local aspects wratate commerce and as long as Congress had not
exercised its power. AccordinglyGooley recognized that commerce power was in some way
concurrent However, this does not mean that the Court ggviéssudual approach. E. A.OUNG has
pointed out that, “[t]his inquiry (...) still contertgies a world of subject-matter enclaves. Some
subjects are exclusively ‘national’; others areébin nature’ and therefore left to the stat¥sThe
pursuit of the identification of a borderline beemethe national and states spheres of powers é&d th
Court to develop a final test, this time basedhandirect or indirect effects of the state regoladrr®.
Even though states regulations were upheld if thffiects on commerce happened to be merely
indirect, such way of reasoning is also based odual interpretation of American federalism.
Referring to the direct-indirect distinction, Yourgntends that “[tlhe Court’s distinction sought to
maintain exclusive spheres for state and natioutogity by insisting on the viability of boundasie
despite the interdependence of different marketsamtivities™. This is confirmed by the fact that,
when interpreting the Commerce Clause, the Supf@ooet continued to refer to the concept of police
powers® In Southern Railway Co. v. Kindor instance, the Court recounted that “[i]t Hzeen

1 TheLicense Case$ How. 504, 462 (1847).

1926, QUNTHER, op. cit, at 218.

153 |n the The License Casesp. cit, Taney stated that “The controlling and suprem&gvoover commerce with foreign
nations and the several States is undoubtedly oedfeipon Congress. Yet, in my judgment, the Statg, mevertheless,
for the safety or convenience of trade, or forghatection of the health of its citizens, make tagans of commerce for
its own ports and harbors, and for its own teryit@nd such regulations are valid unless they cioneenflict with a law
of Congress”.

154Cooley v. The Board of Wardens of the Port of Plelpldia, 12 Howard 299 (1851).
155 E. A. YOUNG, op. cit, at 147.

156Cooley v. The Board of Wardens of the Port of Plellplia, op. cit

157 E. A. YOUNG, op. cit, at 147.

1%8 Seesouthern Railway Co. v. Kin@17 US 524 (1910) anfleaboard Air Line Ry.v. Blackwel44 US 310 (1917) and
Corwin 175-209

159 E. A. YOUNG, op. cit, at 148. See also E. SoRwIN, The Commerce Power Versus States RigRisnceton University
Press, 1936) at 208: “[tlhe distinction is onekafd, not of degree and this is so (...) because the purpose of this
distinction is to maintain the Stateserclusivepossession of the power to regulate productivestrgi, andespecially
the power to regulate the relationship of employed amployee in such industry

160 seeHenderson v. New YaqrR2 US 259 (1875): “certain powers necessary ¢oaifiministration of their internal affairs
are reserved to the States, (...) among these pameibose for the preservation of good order, @htbalth and comfort
of the citizens, and their protection against paispeand against contagious and infectious diseaseksother matters of
legislation of like character (...). This power, fusmtly referred to in the decisions of this Couds been, in general
terms, somewhat loosely called the police powbBlgw Orleans Gas Co. v. Louisiana Light Ad.5 US 650 (1885):
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frequently decided in this Court that the rightregulate interstate commerce is, by virtue of the
federal Constitution, exclusively vested in the @@ss of the United States. The states cannot pass
any law directly regulating such commerce. Attentptslo so have been declared unconstitutional in
many instances, and the exclusive power in Congtessegulate such commerce uniformly
maintained. While this is true, the rights of thates to pass laws not having the effect to reguiat
directly interfere with the operations of interstabmmerce, passed in the exercise of the poliaepo

of the state, in the interest of the public healtid safety, have been maintained by the decisibns o
this Court™®",

It follows from these developments that, throughbet 19" century and until the beginning of the™20
century, the Supreme Court sought to elaborateipldiests that would allow for a clear distinction
between state and national powers. If it is truee @ourt gradually endorsed more flexible tests than
the first commerce/police distinction, the Coutirohtely aimed to isolate exclusive spheres for the
benefit of states or, alternatively, of Congredse Bupreme Court upheld any state regulatiorfeilit
within the internal police power of the state, wasely local or had no direct effect on interstate
commerce.

The European Court of Justice approach

Unlike the Supreme Court, the European Court dickibas never attempted to give a comprehensive
definition of the notion powers retained by MemBeéates. Neither has it developed a specific test to
identify the matters that fall exclusively withimech powers. In other words, the Court simply states
that a certain range of powers fall within the iretd powers of Member States, without substantiatin
its position by demonstrating why such powers atgexted to a specific status.

At first glance, it could be argued that, in ac@orce with the enumerated power principle, any power
that has not been conferred to the European Uimiains within the Member States. This is the case,
for instance, of the rules governing a person'siame®. However, the criterion derived from such
principle is inadequate to explain the whole appinoaf the Court. To quote the examples mentioned
above, it appears indeed that the Treaty empowerdJhion to operate, to a certain extent, in the
fields of social security® and taxatio?”. Regarding the latter example, the Union has diremed its
powers and has adopted several directives in e 6if direct taxatiolf>. Why, then, does the Court
subject such powers to a specific and distinctegal framework instead of considering them as
shared powers between the Union and the Membees3tait least two hypotheses may be put
forward. First, the Court’s decision to developistidctive approach when subject matters such as

(Contd.)
“there is a power, sometimes called the police ppowhich has never been surrendered by the Siatggtue of which
they may, within certain limits, control everythingthin their respective territories, and upon fiveper exercise of
which, under some circumstances, may depend thiicphealth, the public morals, or the public safésyconceded in
all the cases”.

161 Southern Railway Co. v. King17 US 524 at 531, 532

162 case C-148/02Garcia Avellg [2003] ECR 1-11613 at 25: “Although, as Community latands at present, the rules
governing a person's surname are matters comirigrvitie competence of the Member States, the lattest none the
less, when exercising that competence, comply @ithnmunity law”.

163 Art. 15381 c) TFEU: “With a view to achieving thbjectives of Article 151, the Union shall suppamd complement the
activities of the Member States in the followingldis: (...) ¢) social security and social protectidrworkers” and Art.
15384: “The provisions adopted pursuant to thischet — shall not affect the right of Member Statesdefine the
fundamental principles of their social security teyss and must not significantly affect the finahaguilibrium
thereof”.

184 Art. 115 TFEU: “Without prejudice to Article 114he Council shall, acting unanimously in accordawité a special
legislative procedure and after consulting the Baam Parliament and the Economic and Social Conenittsue
directives for the approximation of such laws, fagans or administrative provisions of the MemiStates as directly
affect the establishment or functioning of the ingg market”.

15 5ee http://ec.europa.eu/taxation_customs/taxggonfinfo/index_fr.htm.
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social security or direct taxation are at stake tmgxplained by the fact that, as the Court reizegn
itself, there is very little harmonization at thargpean level in these fields. Furthermore, itfiero
hard to implement the Union’s action: Suffice tankhof the many years of negotiations that were
necessary to adopt the Directive on Patients' RighCross-border Healthcat®or of the unanimity
rule regarding direct taxation. This context regsithat the Court be cautious: deregulating these
fields could seriously undermine Member States'oaainy. The second hypothesis that can be
formulated is linked to the former and the notidnessential State functions’ as mentioned in the
Treaty on the European Unit3h For L. AzouLAl, “retained powers’ are collective goods that the
state administers to ensure social cohesion dertgory. This justifies that, in all of these asg the
state is empowered to act unilaterally, to the @sioh of the bodies of the European UniSh"To
conclude, it may be argued that the European Gufudustice has not developed a comprehensive
approach regarding the distinction between retapwders of States and the other spheres of powers.
Accordingly, the notion of retained powers remaimglear since the definition of its contend and
scope mostly depends on the Court’'s discretion ulojest certain domains to a specific legal
framework and not to the traditional approach thdtas developed in other fields of the internal
market.

The previous developments have attempted to shai ttie current European Court of Justice
approach comprises, to a certain extent, a duakmbion as regards federalism. Indeed, the Court
seems to take into account, at the starting pdimisaeasoning, the existence of separate sphfere o
powers, one of which being composed of the retapmeders of Member States and being, as such,
subjected to an original legal framework. Accordingt shares a certain range of similarities witi
approach developed by the Supreme Court durinditsieera of American federalism. The main
divergence between the two approaches lies inatietifiat the European Court of Justice, unlike the
Supreme Court, has never defined the notion oiredapowers of Member States. Neither has it
developed a specific test to distinguish these pswidowever, not only does the European Court
approach comprise a dual dimension. The Court stadwise same time a strong tendency to make a
cooperative interpretation of European federalisotording to which the exercise of Member States’
retained powers must comply with European law meqoénts.

The Recognition of EU Law Intrusions into Member Sates’ Retained Powers

The evolution of American federalism experiencegbping point during the first half of the twentet

century, when the Supreme Court reversed its pusvitual interpretation of the dormant Commerce
Clause by replacing its formal approach with a iheileg-test approach. This is one of the factors tha
gave rise to the enshrinement of Americaoperativefederalism. The European Court of Justice also
shows a trend towards an interpretation of Eurogederalism from a cooperative perspective, in
particular when it states that Member States maisipty with European law even when they exercise
their retained powers — such approach being refiettiroughout the Court’'s cases. To sum up, both

188 Directive 2011/24/EU of the European Parliamerd ahthe Council of 9 March 2011 on the applicatwfpatients’
rights in cross-border healthcare.

187 Art. 482 TEU: “The Union shall respect the equalif Member States before the Treaties as wellhag national
identities, inherent in their fundamental structrpolitical and constitutional, inclusive of rega and local self-
government. It shall respect their_essential Sfatetions, including ensuring the territorial intég of the State,
maintaining law and order and safeguarding natiogedurity. In particular, national security remaitiee sole
responsibility of each Member State” (emphasis djlde

188 |  AzouLal, “La formule des compétences retenues devant la Gegustice de I'Union européenne. Le drame de la
justification”, To be published* La Cour semble s’approcher ici de ce qui, dangaité, est nommé sans étre défini, a
savoir « les fonctions essentielles de I'Etaf.».) les « compétences retenues » sont les bidieciifs que I'Etat est
chargé de gérer en vue d’'assurer la cohésion sadgala population sur son territoire. Voila ce jgstifie que, dans tous
ces domaines, I'Etat se voit reconnaitre un pouddagir unilatéral, excluant lintrusion des organde I'Union.”
(Footnotes omitted).
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the American Supreme Court and the European Cdudustice nowadays follow a similar path,
characteristic of cooperative federalism.The predemelopments aim to shed light onto the fact that
the European Court of Justice approach, when isdeith retained powers of Member States, is far
from being purely dual regarding federalism. T tbind, it will be once again compared with that of
the American Supreme Court.

The Supreme Court Approach

The Supreme Court highly formal approach that @efrifrom theCooleyrule started to be more and
more criticized as from the 1920s. In a dissentijnion, Justice Stone considered that “the
traditional test of the limit of state action byquiring whether the interference with commerce is
direct or indirect seems to me too mechanical,uncertain in its application, and too remote from
actualities, to be of value”. Referring to theooley distinction between direct and indirect
interferences, he added that “it is clear that é¢hogerferences not deemed forbidden are to be
sustained, not because the effect on commercemsmadly indirect, but because a consideration bf al
the facts and circumstances, such as the natutieeofegulation, its function, the character of the
business involved and the actual effect on the fadwcommerce, lead to the conclusion that the
regulation concerns interests peculiarly local dods not infringe the national interest in mairitain
the freedom of commerce across state lif&sStone thereby proposed to introduce a new appyoach
based on the balancing of state and national siterthat would replace what R. AE[S ER has called
the ‘allocation of powers’ approach The Supreme Court eventually abandonedbeleydoctrine.

Its modern decisions “have generally abandonedatteynpt to apply categorical distinctions between
exercises of ‘police’ and ‘commerce powers, betwdenal’ and ‘national’ subject matters, or
between ‘indirect’ and ‘direct’ effects™ In other words, the Court has departed from il dision

of federalism and gradually turned to a cooperaitiverpretation of the dormant Commerce Clause.
Today, it may strike down state regulations onehgeounds: 1) they overtly discriminate against
interstate commerce; 2) they are facially neutoal, they have in fact protectionist effects; 3)ythe
unduly burden interstate commerce despite thetfeattthey are facially neutfaf. Under the latter
test, the Supreme Court follows a balancing ofrades approach, as definedSouthern Pacific Co.

v. Arizona™ “matters for ultimate determination are the natand extent of the burden which the
state regulation of interstate trains, adopted sa&fety measure, imposes on interstate commerde, an
whether the relative weights of the state and natianterests involved are such as to make
inapplicable the rule, generally observed, thatfthe flow of commerce and its freedom from local
restraints in matters requiring uniformity of regfihn are interests safeguarded by the commerce
clause from state interferencg.”

It follows from these considerations that, nowad#ys Supreme Court accepts that states can regulat
interstate commerce when Congress has not legisiatéhey do not discriminate, do not have
protectionist effects and do not unduly burden cem®. As E. A. YOUNG noted, “[tlhe abandonment
of dual federalism has been most obvious — andgtgheast controversial — in the context of the
dormant Commerce Clause. (...) we see a generalhitiohi on state regulation thaiscriminates
against out-of-state business, regardless of sulrjatter. This sort of anti-discrimination prinapils

189 pj santo v. Pennsylvani273 US 34, 44 (1927).

0 R. A. $DLER, “The Negative Commerce Clause as a Restriction ate Regulation and Taxation: An Analysis in Terms
of Constitutional Structure’31 Wayne L. Revie\{d985) at 921.

171 K. M. SULLIVAN & G. GUNTHER, 0Op. Cit, at 245.
1721dem, at 245.
173 southern Pacific Co. v. Arizona25 US 761 (1945).

174 Ibid., at 770-71. Th&outhern Pacificeversal only concerns state regulation. Semplete Auto Transit, Inc v. Brady

430 US 274 (1977) as for taxation.
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a doctrine oftoncurrentpower™’”®. Regarding the balancing of interests apprfcfor instance, the
Supreme Court has summarized it as follows: “[whehe statute regulated even-handedly to
effectuate a legitimate local public interest, @sdeffects on interstate commerce are only indiaen

it will be upheld unless the burden imposed on starnmerce is clearly excessive in relation to the
putative local benefits. [If] a legitimate local npose is found, then the question becomes one of
degree. And the extent of the burden that will dleraited will of course depend on the nature of the
local interest involved, and on whether it couldgoemoted as well with a lesser impact on inteestat
activities.*”” As a result, the Court now “requires state govemis to regulate in an even-handed
way, without limiting the subject matter upon whitteir regulation can operaté® accordingly, the
Court no longer prevents the states from regulaiimgrstate commert®. Instead, it places
limitations upon the exercise of their powers:hiéy do not comply with the anti-discrimination rule
the Court will strike down their measures. But,tliey adapt their regulations to the dormant
Commerce clause requirements, they will be empaivereegulate interstate commerce. Conversely,
the move from dual to cooperative federalism alad the effect of recognizing that Congress can
legitimately intrude into chat was considered utiitén the reserved powers of states. As a rehalt, t
Supreme Court no longer seeks to draw the linedmtvgeparate spheres powers in the way it used to
under the dual model of federalism. Both the states Congress have jurisdiction over certain same
subject matters and can consequently exercise pogiers concurrently. Accordingly, the Supreme
Court cooperative interpretation of federalism @ne just as well the division of powers as the
exercise of powers.

The European Court of Justice Approach

The second part of the present paper has shownthieatEuropean Court of Justice formally
distinguishes the sphere of powers of Member States that of the European Union. However it
also claims that Member States must nonethelesglgomith European law requirements when they
exercise their retained powers. Accordingly, theogmition of an exclusive sphere for the benefit of
Member States does not imply that they can enjogteolute freedom when exercising their retained
powers. First, states’ measures adopted in thecisgeof retained powers are subjected to the same
tests as measures adopted in the exercise of shavests. Therefore, the European Court of Justice
strikes down any Member State regulation that drsoates — be it overt or facially neutral.
Furthermore, when faced with non-discriminating sweas that have restrictive effects on the free
movement principle, it also develops a balancirsg #@proach. This test comprises three steps; first
the Court assesses whether state regulation amtuatgestriction to one of the four fundamental
freedoms; if so, it secondly allows Member Stategustify their measures by showing that they
pursue legitimate aims; finally, if the Court acteguch grounds, it verifies that the measure is
necessary and proportional. Thus, the Europeant@asrdeveloped similar tests to the contemporary
tests of the Supreme Court. Second, when the Couadludes that a national regulation amounts to a
restriction, it requires that Member States adagir tegislation in accordance with European lahe T

175 E. A. YOUNG, op. cit, at 150.

178 see R. A. BDLER, op. cit, at 949: “the analysis in determining the pernhidity of state regulation affecting interstate
commerce [is not] based on a characterization@ftiture of the regulation, but on an equal apalraisthe ‘competing
demands of state and national interests’.” (Foemomitted)

Y7 pike v. Bruce Church, Inc397 US 137 (1970).
178 E. A. YOUNG, op. cit, at 150.

179t should be underlined here that the move froendhal to the cooperative model had maybe an uctegeffect. R. A.
SEDLER, Op. cit, at 952, indeed noted that “[in] the applicatidrit® new approach to the permissibility of statgulation
affecting interstate commerce, the Court had incefspanded the power of the states to regulaggsiaite commerce,
so long as the regulation was non discriminatorjhe¥® the regulation was discriminatory, expres$linagts essential
effect, the Court continued to hold it unconstitn&ib”
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example derived from cases concerning social ggcisiin this respect significant. Regarding
transborder healthcare, the Court places obligatioh adjustment upon the states that are very
burdensome. Referring to the condition to obtailrpadministrative authorizations before being
entitled to benefit from transborder healthcaret timany Member States used to impose on their
residents, the Court stated for instance that fiteofor a prior administrative authorization sclectm

be justified even though it derogates from suchral&dmental freedom, it must, in any event, be based
on objective, non-discriminatory criteria which akmown in advance, in such a way as to
circumscribe the exercise of the national authesitdiscretion, so that it is not used arbitrafily).
Such a prior administrative authorization schemestniilkewise be based on a procedural system
which is easily accessible and capable of ensuliaga request for authorization will be dealt with
objectively and impartially within a reasonable ¢irand refusals to grant authorization must also be
capable of being challenged in judicial or quasigial proceedings™®® Consequently, the Court
subjects Member States to substantial requiremeni®y must ensure that prior authorizations are
based on objective and non-discriminatory criterias well as procedural requirements — they must
set up a system of judicial review. As to the tgbeooperative federalism that the European Cdurt o
Justice endorses, it may be argued that its apipréaeds to correspond to what Redish calls
‘combative federalism’, “where the governing demis of one sovereign differ from the other's and
threaten the social and economic policies soughetadvanced by the other's decisidffsIndeed,
here, Member States welfare policies, such ashesalt systems, based on the territoriality primgipl
restrict the European competing interest derivethfthe free movement principle. In setting limits o
the theoretical free exercise of Member Stategiimed powers, the Court of Justice ensures that the
European interests are not imperiled.

Accordingly, the recognition of distinct spherespofvers does not mean, in the eyes of the European
Court, that they are mutually exclusive. First, @eurt acknowledges that they may come into
conflict. Second, to settle such jurisdictionalpdites, the Court does not seek to assess whidteof t
European Union or the Member States is competerggolate a subject matter — it constantly rules
that Member States have exclusive jurisdictiontdad, it attempts to reconcile competing state and
European interests by focusing on how Member Stakescise their retained powers. And it is
precisely at the stage of the exercise of poweasttite Court recognizes that European interests may
intrude into Member States’ powers. This amountmé&ke a cooperative interpretation of European
federalism. Indeed, not only does the Court attetopdistinguish between national and European
spheres of powers. It also seeks to coordinate spichres by enshrining European law intrusions into
Member States’ retained powers. The result ofjthdiial trend is similar to that of the contempgra
Supreme Court case law: retained powers of Europeah American states are more and more
intertwined with those of the central governmenbwver, the European and American approaches
differ in at least one fundamental respect. Althotige Supreme Court admits that the cooperative
between the central and state governments conbethghe division and the exercise of powers, the
European Court of Justice has, so far, only baluoepeting national and European interests at the
stage of the exercise of powers. In this sensepitsoach can probably be best described as ‘alenidd
ground approach'’.

180 case C-157/9%mits Geraets & Peerboonj2001] ECR 1-5473 at 90.
181 M. H. ReDISH, op. cit, at 29.
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Conclusion: The Middle Ground Character of the Eurgpean Court of Justice Approach

As a way of conclusion, it should be underlined,tha far as retained powers of Member States are
concerned, the European Court of Justice apprdachis halfway between the dual and cooperative
models of federalism. It may therefore be descridggda middle ground approach’. It is true that its
scrutiny over Member States’ measures consistsgpiliyrin setting limits on the exercise of retained
powers, which is consistent with the cooperativeleh@f federalism. And yet, it also shares a range
of similarities with the dual model of federalisindeed, one of the main differences that distinguis
the European and American Courts’ respective appesalies in the fact that since the Supreme
Court moved towards the cooperative model of fddna it has recognized that the states may also
regulate interstate. It has this acknowledged that power to regulate interstate commerce is a
concurrent power. However, at no stage does thepean Court of Justice sustain that the Member
States and the European Union share powers regdidirsubject matters recognized as falling within
national spheres of powers. In its eyes, retaimedeps of Member States remain distinct from the
internal market. The example derived friviattsis in this respect significant:

“Although Community law does not detract from tteyer of the Member States to organize their
social security systems and decide the level afuees to be allocated to their operation, the
achievement of the fundamental freedoms guarantaedhe Treaty nevertheless inevitably

requires Member States to make adjustments to tkgseems. It does not follow that this

undermines their sovereign powers in the fieftf.”

This quotation synthesizes the twofold approaclhefCourt towards federalism. On the one hand,
Member States have ‘sovereign powers’ in the streehey have the sole jurisdiction to exercise th
power to organize social security systems. On therchand, they must cooperate while exercising
their powers in order to take into account Europederests, i.e. the rights derived from the free
movement principle. What are, then, the implicagiof such an approach for European federalism? It
seems that the Court's approach, taken as a whekks to achieve the right federal balance by
protecting the authority of the European Union adl\as that of the Member States. Indeed, the
formal recognition of separate spheres of powevenef somehow artificial, probably aims to
counterbalance the quite intrusive judicial balagdest. However, in my view, the Court’s attenpt t
distinguish spheres of retained powers has sepeshlematic aspects. The fact that it does nonéefi
the notion of retained powers and that it doesdwitify them through a comprehensive test leads to
lack of consistency: How can it be explained thatdain range of powers is subjected to a specific
legal framework? The Court of Justice indeed udeigla degree of judicial discretion when it decides
on a case-by-case basis which subject matterswittlin Member States’ retained powers. The
cooperative dimension of its approach causes sooi#gms too. The examples of social security and
taxation show how substantial the control of theu€as. When setting limits on Member States’
regulations, it almost turns into a legislator lwing detailed and meticulous instructions to Membe
States. To conclude, it may be sustained that thegean case law involving retained powers of
Member States constitutes an original way of evererintegrating national systems, in more and
more various fields, and in accordance with Eurapgeterests. Consistent with its previous approach,
the European Court of Justice has been showinghifty to constantly complete the European
integration with new means — and old tools — ineortb now extend the scope of European law to
sovereign matters such as direct taxation, soe@lrity and personal status.

182Watts op. cit, at 121 (Emphases added).
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RETAINED DISTINCTIVENESS IN THE INTEGRATED THIRD Pl LLAR:
SAFEGUARDING MEMBER STATES’ COMPETENCES IN THE EURO PEAN
CRIMINAL LAW SPHERE

Annegret Engel

Abstract

The incorporation of former third pillar provisiom#to the realm of supranational EU law under the
TFEU has not led to an entire abolishment of irdeegnmental features within the area of freedom,
security and justice. Instead, the Treaty of Lishas preserved some of its distinctive charactesist

in Title V TFEU in favour of Member States’ competes. However, non-Title-V provisions may still
encroach upon those provisions available under T¥#l TFEU and thus jeopardise the latter's
application. Thus, in order to safeguard MembeteStacompetences from such a scenario special
protection mechanisms may have to be establishechwdan preserve the distinct character of EU
criminal law after Lisbon.

Keywords
Title V TFEU, Criminal law, Legal basis litigatioMember States’ competences, Case C-130/10

Introduction

For more than one and a half decades, EU law wageshby the artificial concept of a three-pillar
structure, introduced in 1993 with the Treaty ofaddficht. During the time of its existence, théapil
structure was amended twice, once by the Treafynusterdam® and once by the Treaty of Niéé
Throughout its existence, the system was flawet wdirtain deficiencies concerning uncertainty and
inconsistencies in legal basis litigation; compewverlaps between the pillars, i.e. between the
Community and the Member States; as well as ainddak of clarity surrounding the distinction
between the concepts of the European CommunitgrenBuropean Uniolf® At first glance, it seems
as if these problems have now been solved sincpilthe structure has finally met its fate by foritga
being abolished under the Treaty of Lisbon. Howehewring a closer look at it, such a conclusion
would be rather overhasty. The merger of the gildoes not in itself solve this kind of issues.

“Law School, Durham University, UK. | am gratefalmy supervisor Dr Robert Schiitze for his valuallmments on an
earlier draft as well as to Professor Marise Crenfona fruitful discussion on this topic. The usdaclaimer applies.

183 Eor an interesting discussion on the changesdotred by the Treaty of Amsterdam, see O’Keeffeamd Twomey, P.
(Eds.), (1999). Legal Issues of the Amsterdamyréaxford, Hart Publishing.

184 Eurther discussion on the changes introduced éytkaty of Nice can be found in Andenas, M. andddsJ.A. (Eds.),
(2003)._The Treaty of Nice and beyond: Enlargenaat constitutional reform. Oxford, Hart Publishing.

185 Compare Von Bogdandy, A. (1999). “The Legal Caselfnity: The European Union as a Single Organizatidgth a
Single Legal System.” Common Market Law Revi8@& 887-910; De Witte, B. (1998). The Pillar Structned the
Nature of the European Union: Greek Temple or Hre@othic Cathedral? The European Union after Amatarda
legal analysis. T. Heukels, N. Blokker and M. BrudgE. The Hague, Kluwer Law International; and Régin, M. and
C. Koenig (2000). Die Europaische Union. Tubinge@,B. Mohr (Paul Siebeck).
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In general, it has been observed that with theodhtction of the Treaty of Lisbon the Union has
gained further competences, without any retrocessfdJnion competences to the Member Stétes.
In particular, this can be seen concerning the rpm@tion of the third pillar into the general
framework of the former first pillar. At the samimé, and in order to make the Union more
democratic, qualified majority voting has been egtd throughout the Treaties as well as an
enhanced influence of the European Parliamentillithe argued that, regardless of the fact that the
area of freedom, security and justice has beendiynmcorporated into the TFEU under the new
Title V, the area of criminal law has not beenyfuiitegrated and thus remains distinct from thesioth
parts of the TFEU. The aim of this paper is thexeto identify and examine the special character of
Title V TFEU. This is particularly significant siacthe preservation of differences between the
previous policy areas may result in further legagib litigation problems as well as a certain ogk
competence overlaps. Further, with no protectiogtrarisms in place, Union law could continue to
expand its influence by encroaching upon the imteeghmental characteristics which have been
preserved in Title V TFEU, thus violating the intég of Member States and ultimately rendering
such provisions nugatory. This paper thus seeksldntify possibilities of safeguarding Member
States’ competences in the EU criminal law sphera aesult of a retained distinctiveness in the
integrated third pillar after the introduction dktReform Treaty.

To this end, this paper will first examine the gried third pillar after Lisbon as regards therdeg
to which the provisions hereunder have remainetindisfrom the majority of TFEU provisions.
Under the former first pillar, the courts have deped general principles in order to determine the
correct legal basis for a proposed measure, sutieasentre of gravitiy’ theory or thiex specialis
derogat legi generalprinciple. These principles may now be appliedhe éntire TFEU including
Title V which could generate insufficient resultsncerning the protection of the special character o
the provisions in the criminal law area. Thus, iit e argued that certain protection mechanismg ma
have to be established by the courts in orderrteedy this situation. The second part will discusshs
mechanisms and will illustrate how Member Stateshpetences can be safeguarded under the new
treaty framework. However, uncertainties as to éRact delimitation of competences will remain
unless and until the Court of Justice takes arnyegsportunity to clarify the relationship between
Title-V and non-Title-V provisions of the TFEU ihd interest of legal certainty in this area. Finall
some concluding remarks will summarise the findimgthis paper.

The Integrated Third Pillar after Lisbon

With the introduction of the Lisbon Treaty and aféetransitional period of five yeal¥,the existing
third pillar provisions of the European Union wille fully integrated into the Treaty on the
Functioning of the European Union (TFEU), i.e. tf@mer first pillar. This entails certain
implications on the actual relationship betweendtiterent sets of provisions which are now being
dealt with under a single framework. On the facét,ot appears as if general legal basis prinaple
established under the first pillar now apply foe ihtegrated area of criminal law as well as aiedif
set of legal instruments and legislative procedurmwvever, this would be a rather oversimplified
picture of the reality. Instead, it is argued hdvat Title V TFEU has to a certain extent receiged
rather special role within the Lisbon Treaty.

186 Folz, H.-P. (2009). Die Kompetenzverteilung zwischder Europadischen Union und ihren Mitgliedstaateer
Lissabonner Reformvertrag: Anderungsimpulse in éirere Rechts- und Politikbereichen. U. Fastenrath@niowak.
Berlin, Duncker & Humblot GmbH.

187 Art 10(3), Protocol on Transitional Provisionseaty of Lisbon.
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The purpose of this section is thus not to prowadeanalysis of all the changes which mark the
transition from the former pillar systéffibefore Lisbon into the integrated system of a merfist

and third pillar after Lisbon. Instead, specifisuss shall be discussed which are evidence of the
special status of third pillar provisions and thagieservation of intergovernmental characteristics
the Reform Treaty. To this end, this section wiitflook at the nature of the competence in TWtlas
compared to other parts of the TFEU Treaty. Secthredte will be an analysis of the legal instruments
available. Third, the differences in the legislatprocedures will be discussed.

The Nature of the Competence

While under the previous treaty framework thirdgsilcompetences have mainly been reserved for
Member States, the integrated third pillar aftesblan has lost its intergovernmental character. ibesp
the fact that there is still a certain degree ofddrprotection in order to ensure “an area of fozed
security and justice without internal frontier® the Lisbon Treaty applies shared competences
between the Union and the Member States not orfigriner first pillar matters but also extends them
to the new Title V TFEU® This means that while the third pillar has presigibeen protected from
supremacy, direct efféét and pre-emption, this has changed under the Lisbeaty. Shared
competences between the Union and the Member Stapds that Union law under Title V TFEU is
capable to interfere with national laws in thiseaemd may even repress Member States’ competences
under certain circumstancEs.

With the thus accumulated competences under theJTtRE Union is now able to exercise a broader
range of powers specifically conferred on it. Idiéidn, Article 352 TFEU (ex Article 308 EC) can be
applied to serve as a residual provision if thesigions under the area of freedom, security anticgis

do not provide the necessary powers. Such a pesletis previously been held to go beyond the scope
of Article 308 EC since this provision was consetketo be applicable to EC powers only which did
not include third pillar competencES. However, with the integration of the third pillauch a
restriction as to the scope of Article 352 TFEU aaming the application to former third pillar
matters has ceased to exist. It could thus be drthet this development represents a threat which
could ultimately jeopardise Title V TFEU provisions

On the other hand, while the third pillar has poergly suffered from the expanding application @& th
Community method and the protection thereof by uke of Article 47 (Amsterdam) TEY such
practice may even be reversed in future cases. Witlintegration of the third pillar into the reabh
the newly defined European Union, general legaisbpsnciples apply, such as thex specialis

188 Eor an extensive study of the former third pilgstem, see Peers, S. (2006). EU Justice and HdfaesA aw. Oxford,
Oxford University Press.

189 New Art 3(2) TEU, see also Art 67 TFEU.

190 At 4(2)(j) TFEU. According to Art 2(2) TFEU Memb&tates may thus exercise their competence utiiedgnion has
already taken action or decided to cease exercwsilm) power. See also Protocol (No 25) on the esemf shared
competence and Declaration 18 in relation to tHenitation of such competences, both being anndgettie Treaty of
Lisbon.

101 However, an indirect effect of third pillar meassivas confirmed in Case C-105/03, Criminal procegdagainst Maria
Pupino, [2005]: ECR 1-05285.

192 Craig, P. (2010). The Lisbon Treaty: Law, Politiaad Treaty Reform. Oxford, Oxford University Prestspage 338.

193 See, by analogy, concerning the second pillanepiCases C-402/05 P and C-415/05 P, Yassin Abdilalh and Al
Barakaat International Foundation v Council and Cossion, [2008] ECR 1-06351, at paras 200 and 201.

19 See case C-170/96, Commission of the European Caitiesuv Council of the European Union (Airport Ts#rVisa),
[1998]: ECR 1-02763; Case C-176/03 Commission of the Europeann@mities v Council of the European Union
(Environmental Crime), [2005ECR 1-07879; Case C-440/05 Commission of the Europeann@inities v Council of
the European Union (Ship-Source Pollution), [20ECTR 1-09097.
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derogat legi generalprinciple. If the Court of Justice thus considargrovision under Title V TFEU
more specific than another competing but more gemeovision (e.g. Article 114 TFEU), the former
could serve as a legal basis for a proposed meastlrer than the latter. One could assume that this
could potentially widen the scope of provisions emthe former third pillar which could be applied
more frequently after Lisbon. However, even if thishighly desirable, such an outcome is rather
unlikely before the Court of Justice due to théneatlimited application of théex specialis derogat
legi generaliprinciple.

However, despite the explicit statement in Artid(@)(j)) TFEU that the competence to regulate in the
area of freedom, security and justice shall beegshbetween the Union and the Member States, some
provisions under Title V TFEU indicate that therayrbe a derogation from this general rule. For
example, this is the case in Article 82(2) TFEU ebhprovides for ‘minimum rules’ to be established,
explicitly entiting Member States to adopting omimtaining more stringent measures. Similarly,
Article 83 TFEU also refers to ‘minimum rules’ aralthough there is no explicit statement as to
whether Member States are allowed to adopt strictis, such a meaning could well be implied.
Under the old legislative framework this was a clilicator for the existence of complementary
competences. However, under the Lisbon Treaty ‘¢ementary’ competences are being confined to
a ‘supporting’ natur€® and any minimum harmonisation rules thus have ¢ocbnsidered to
characterise shared competenic@sThis classification of competences under the neeaty
framework has been criticised on the grounds thigt leads to an increased number of so-called
“competence cocktails”, i.e. different types of getences within one policy ar4which may have
rather dramatic consequences for legal basisftiitiga

Legal Instruments

Under the old framework, third pillar legal instrants were different to those under the first pillar
While Article 249 EC provided that the first pillaet of instruments included regulations, directjve
decisions, recommendations, and opinions; Artidg/Amsterdam) TEU allowed for the adoption of
common positions, framework decisions, decisiomg] aonventions under the third pillar. This
differentiation between first and third pillar inginents has been abolished with the introduction of
the Treaty of Lisbon. The entire set of third pillastruments has disappeared and has been replaced
with the instruments already available under thst fpillar before Lisbon. Any instruments adopted
under the new Title V TFEU now have to be in acaom with Article 288 TFEU which is similar to
the former Article 249 EC. The latter has been atednslightly as regards the binding effect of
decisions: According to the new Article 288 TFEWEid®ns shall, as a general rule, be binding in its
entirety unless such decisions are addressed te@mrspecific in which case they shall be binding
only on them. As regards the nature of the instnimavailable, the Lisbon Treaty distinguishes
between legislative acts (Article 289 TFEU), detedaacts (Article 290 TFEU), and implementing
acts (Article 291 TFEU)®

Legislative Procedures

Under the old Treaty framework, provisions on thpitlar matters allowed for specific legislative
procedures, different to those under the firstapillThe co-decision procedure was regularly adopted
for first pillar measures (Article 249 EC); the Cmimssion was equipped with a monopoly to submit

195 Art 6 TFEU.
19 Art 2(6) TFEU.

197 See Schitze, R. (2008). “Lisbon and the federat¢roodl competences: a prospective analysis.” Europeav Review
33(5): 709-722.

This applies to regulations, directives, and dens

198
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proposals subsequently to which the Council wam@diy a qualified majority (Article 251(2) EC).
In contrast to this, an initiative under the thpitlar could also be made by any Member State upon
which the Council was acting unanimously (Articke G\msterdam) TEU); it was required to merely
consult the European Parliament (Article 39 (Anden) TEU). With the introduction of the Treaty
of Lisbon the so-called ‘ordinary legislative prdoee’ has been introduced according to which
legislative regulations, directives, and decisishall be implemented (Article 289(1) TFEU). The co-
decision procedure now constitutes the rule, whdasultation shall be sufficient only in specific
circumstances (so-called ‘special legislative pdoce’, Article 289(2) TFEU). Under the ‘ordinary
legislative procedure’ the Commission retains itsnopoly for proposals (Article 294(2) TFEU)
which is further supported by Article 293(1) TFEWowiding that such proposals can only be
amended by unanimous Council decisions save thewseptons listed in the provision. Qualified
majority voting is being applied regularly (ArticB®94 TFEU).

With the integration of the third pillar into thd=EU under Title V, it could generally be assumeat th
the ‘ordinary legislative procedure’ applies equadl the provisions under this Title. However, ainc
be observed that certain exceptions are incorpibiate the provisions under Title V which allow for
derogation from the ‘ordinary legislative procedurkccording to Article 76 TFEU any measure
concerning judicial cooperation in criminal matters laid down in Chapter 4, concerning police
cooperation as specified in Chapter 5, as welhasatiministrative cooperation after Article 74 TFEU
may not only be adopted on a proposal from the Cission (Article 76(a) TFEU) but also on the
initiative of a quarter of the Member States (Adi@6(b) TFEU). Thus, the Member States have
managed to retain a certain degree of their righinitiative as regards these former third pillar
measures without leaving it entirely up to the Cagsion to bring in proposals. It can further be
observed that the ‘ordinary legislative procedusefar away from constituting the regular procedure
for provisions under Title V TFEU. Instead, theéspal legislative procedure’, as way of derogating
from the ‘ordinary legislative procedure’, can ippked accordingly?® Under this ‘special legislative
procedure’ the Council shall act unanimously, whilés usually sufficient to merely consult the
Parliament. It has been claimed by Hofmann thahwlie introduction of the ‘ordinary legislative
procedure’ far less legal basis problems will oé&UiThis reasoning may only partly be supported
here. While it could true that the introductiontleé ‘ordinary legislative procedure’ can bring abau
greater unity for the legislative procedure amorigsner first pillar provision, this does not apyty
the integrated third pillar provisions. Insteadt/&@’V TFEU could still be considered as distinctine
comparison to the other provisions under the TFBEuwerefore, legal basis problems are still likely to
occur.

Despite the European Parliament’'s increased infleen the legislative procedure after Lisbon as
regards the integrated third pillar, national @aments retain certain responsibilities. In paracul
national parliaments are responsible to ensurepitiggtosed measures under Chapters 4 and 5 of Title
V TFEU comply with the principle of subsidiarity f#cle 69 TFEU). Another peculiarity of Title V
provisions is the limited jurisdiction of the Coudf Justice. Although the former Article 35
(Amsterdam) TEU has been abolished, the new Ar&alé TFEU still provides for an exceptional
treatment of Chapters 4 and 5 of Title V as regapbyations carried out by the police or other law-
enforcement services of a Member State or the meerof the responsibilities incumbent upon
Member States which can escape from scrutiny byCinert of Justicé” It has been pointed out by
Ladenburger that these provisions can be seen halamce between the need to abolish the

199 arts 77(3), 81(3), 83(2), 86(1), 87(3), and 89 TFE

200 Hofmann, H. (2009). "Legislation, Delegation antblementation under the Treaty of Lisbon: Typolddgets Reality."
European Law Journd5(4): 482-505, at page 488.

21 on a detailed analysis concerning the Court’s gictfon under the former system, the transitiorexiqad and under the
Lisbon Treaty after the transitional period, seerBeS. (2008). "Finally 'Fit for Purpose'? Thealyeof Lisbon and the
End of the Third Pillar Legal Order." Yearbook afrfBpean Law27: 47-64, at pages 48-62.
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“institutional weaknesses of the [former] Third|&il and the desire to maintain “some particulesti
of an area traditionally perceived as close tocthrecept of sovereignty of the national st&t8.”

A further specificity of the provisions under TiNeTFEU is the availability of emergency brakes and
opt-outs which do not exist in most of the otheEU-provisions. Articles under Title V which allow
for an emergency brake include Articles 82(3) ai®3B TFEU enabling the Member States to
suspend the ‘ordinary legislative procedure’ on ¢ineunds that the proposed measure affects the
criminal justice system fundamentaffj.Opt-outs are possible under Articles 86(1) anBTFEU
which permit a certain amount of Member States dp@infavour of a proposed measure to go ahead
with its adoption, while others do not. This faeites differential integratiéf in the area of freedom,
security and justice. Thus, it can be argued thatin the interest of Member States to adopt mness

on the basis of those Title-V provisions which ledtvup to them to choose whether to participate or
not. In particular, those Member States which waatlierwise be outvoted in the Council, like for
example Great Britaiff° can benefit from such provisions which provide émt-outs and could
oppose the application of other provisions underTREU?® These exceptions are further evidence
of the special character of Title V within the TFEUhe allegedly integrated third pillar has thus
maintained a certain degree of distinction in liegige procedures in order to protect the integoity
the Member States in the area of freedom, secamitlyjustice.

This shall be illustrated with a hypothetical exdip legal basis litigation: Assuming that a thotl

the Member States proposes the adoption of a riegulestablishing a European Public Prosecutor’s
Office from Eurojust in order to combat crimes affieg the financial interests of the Union accogdin
to Article 86 TFEU. The Parliament, however, refus®give their consent to the Council to adopt the
measure under Article 86 TFEU, arguing that suafieasure should rather be adopted on Article 325
TFEU™ in accordance with the ‘ordinary legislative prdeee’ after consulting the Court of Auditors
(Article 325(4) TFEU). In this hypothetical legaadis conflict the general legal basis principlescivh
have been established under the first pillar walidnto be applied as a result of the integratiothef
third pillar provisions under Lisbon. Most likelthe Court will apply the ‘centre of gravity’ theory
By emphasising the importance of Article 325 TFEUaalegal basis for the proposed measure the
centre of gravity can easily be found in favouth® more general TFEU provision to the detriment of
the criminal law competence, thus deterring MemBé&ates from their possibility of enhanced
cooperation. Under these circumstances, it couldrgaed that the application of general legal basis
principles on the provisions of the integrateddlpillar could potentially have the effect of rendg
certain Title V provisions nugatory due to theiesific character.

The only protection may flow from tHex specialis derogat legi generadrinciple which, however,
could be considered as inferior to the more suéadsspplied ‘centre of gravity’ theory. In addn,

202 Ladenburger, C. (2008). "Police and Criminal Lawtle Treaty of Lisbon: A New Dimension for the Comrityn
Method." European Constitutional Law Reviéw20-40, at page 31.

293 On a detailed discussion on emergency brakes uheeintegrated third pillar provisions after Lishcsee Peers, S.
(2008). "EU criminal law and the Treaty of Lisboftiropean Law Revie®3(4): 507-529, at pages 522-529.

2% 0n a general discussion on differential integratisee Thym, D. (2006). "The political charactersopranational
differentiation."” Ibid.31(6): 781-799.

205 5ee e.g. Protocol (No 21) on the position of timitédl Kingdom and Ireland in respect of the arefreddom, security
and justice.

206 )¢ goes without saying that such rules on difféigrintegration shall not be over-used but ratiygplied responsibly by
the Member States, as it has been pointed out biinH&rnell that “too much flexibility will lead d too much
complexity”, Herlin-Karnell, E. (2008). "The Lisbofreaty and the Area of Criminal Law and Justicaifdpean Policy
Analysis3: 1-10, at page 7.

207 Providing for measures to be adopted “in the fiaddl the prevention of and fight against fraud etffeg the financial
interests of the Union with a view to affordingeffive and equivalent protection in the Member &tatnd in all the
Union’s institutions, bodies, offices and agencies.
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it could be argued that a provision can only besmered asex specialidf it is compared with a more
general legal basis, such as Article 114 TFEU dicker 352 TFEU. As a result, thex specialis
derogat legi generalprinciple cannot protect a Title V provision froother provisions under the
TFEU than those just mentioned. Considering themrssgs of the European Commission to introduce
new harmonising measures in the field of crimirzal,| it can be anticipated that the principle will
soon be tested before the Courts. Another possibfegation from the application of Article 114
TFEU may flow from the fact that criminal law preiens now already provide an option for
harmonisation themselvé¥. This may thus reduce the application of Articlét TFEU to the area of
freedom, security and justié®, and therefore also the need to recall lthe specialis derogat legi
generali principle. This, however, stands in contrast te thtergovernmental feature of mutual
recognition between Member States in criminal mattghich has been preserved in the integrated
third pillar?*® The Lisbon Treaty is thus trying to strike a bakametween cooperation mechanisms
and harmonisation of criminal laws and to incorpatzoth in the TFEU.

As has already been pointed out by White, this mye to be rather problemafic. Cooperation
between Member States acknowledges their natidealities to a greater extent, leaves them with a
high discretion of choice, and does not prejudia@rtaction. It can thus be argued that criminal la
“reflects a piece of the national legal culture dsdtherefore a symbol of state sovereigrity.”
Harmonisation mechanisms on the other hand, amgheiposed from the Union on the Member
States by a superior act which is directly effegtithus national differences will become blurred.
However, it may also be argued that mutual recagnitould be seen as a concealed harmonisation in
the long term: While one Member States takes aijaldiecision, others will have to follow and adjus
their laws, eventually leading to a harmonised aagh in that field. The question which thus arises
whether it is an inevitable development that muttedognition mechanisms will ultimately be
substituted by harmonisation. On any account,nthoa observed that mutual recognition in a specific
area leads to a certain level of harmonisationetherAlthough the actual terms are defined by the
initiating Member State taking a leading decisiother Member States are obliged to recognize this
decision and to comply with it. Peers even argued & basic requirement for mutual recognition
should be the existence of a minimum level of hanigation or at least the comparability of
substantive laws in criminal matters. Accordinchim, the tension between the two approaches can
only be solved by a European Public Prosecutor “whbwork according to fully harmonized rules
on procedure and substantive lai#?”

Safeguarding Member States’ Competences

A general Community competence to harmonise iratha of criminal law was consistently denied by
the Courts;* however, subject to certain exceptions. In théye@asaticase, the ECJ pointed out that
“criminal legislation and the rules of criminal gexlure are matters for which the Member States are

208 Arts 67(3), 81(1), 82(1) and 83(2) TFEU.

209 Herlin-Karnell, E. (2008). "The Treaty of Lisbomdathe Criminal Law: Anything New Under the Sun?'r@pean
Journal of Law Reform0: 321-337, at page 336.

210 Arts 67(3), 67(4), 70, 81(1), 81(2)(a), 82(1) &2{2) TFEU.
211 White, S. (2006). "Harmonisation of criminal lawder the first pillar.” European Law Revii(1): 81-92, at page 91.

212 Vervaele, J. A. E. (2008). "The European Commurmitd Harmonization of the Criminal Law Enforcement of
Community Policy." Tiedemann Festschrift, at 7. Casin.

213 Peers, S. (2004). "Mutual Recognition and CriminalvLin the European Union: Has the Council got ibrng?"
Common Market Law Reviewl: 5-36, at page 34.

214 E.g. by means of general harmonisation provisisush as Articles 94, 95, and 308 EC.
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still responsible?!® This appears to suggest certain flexibility fobsequent cases, leaving an option
for a possible transferral of such responsibiliie® the sphere of Community competences. The
Court further made it clear @asatithat

Community law also sets certain limits in [crimidaW] as regards the control measures which it

permits the Member States to maintain in connectigth the free movement of goods and
16

persons-

This was affirmed inCowan in which the Court held that national “legisl&iprovisions may not
discriminate against persons to whom Communitydawes the right to equal treatment or restrict the
fundamental freedoms guaranteed by Community falvThe Court, reaffirming the general rule of
Member States’ responsibility, held that crimireImay indeed “baffectedby Community law*®
however, remained silent as to the actual scogeadi an EC interference.

With the entering into force of the Treaty of Lislhdhe pillar structure has been abolished and the
competences under the former third pillar have Haeught within the ambit of supranational EU
law. The same principles which have been estaldishvder the former first pillar in legal basis
litigation could now apply to the provisions in theea of freedom, security and justice. This would
even allow for the adoption of a dual legal basrsaf measure which pursues a twofold objectiveesinc
the new Article 40 TEU is not explicitly applicable the area of the integrated third pillar. Thitis,
could be argued that by abolishing the pillar dtriees the Treaty of Lisbon has also abolished the
former difficulties which occurred in the coursetlé extension of former Community powers and the
therefore arisen legal uncertainty as regards #lienilation of competences in cross-pillar matters.
However, it could also be argued that due to tleeifip status of Title V TFEU, and its differendes
other provisions under the TFEU as has been diedusbovée;® this area also needs special
protection mechanisms in order to ensure its iitiegnd proper application of the provisions therei
As has been pointed out by Peers, this is notttmiméo an entirely intergovernmental charactethef
criminal law sphere as was the case before LidBomstead, this is meant as a modest attempt to
divert from the rather absolute picture showingftaelessly integrated third pillar, which certairi

not the case.

The first case concerning a legal basis disputedsat a Title-V and a non-Title-V provision of the
TFEU has already been brought before the Courusfick?** Here, the Parliament seeks to have
Council Regulation (EU) No 1286/20639 annulled on the grounds that it has been basednon
incorrect legal basis. The with this Council Reg¢jola amended measure, Council Regulation (EC)

215 case 203/80 Criminal proceedings against GuerrinatC§8981} ECR 02595, at para 27, emphasis added.

216 Ibid, at para 27, second sentence.

217 Case 186/87 lan William Cowan v Trésor public, [T9&CR 00195, at para 19.

218 case C-226/97 Criminal proceedings against Johavaesnus Lemmens, [1998ECR 1-03711, at para 19, emphasis
added. See also more recently Case C-61/11 PPUjn@tiproceedings against Hassen El Dridi, aliasiidaBoufi,
[2011]: ECR 1-00000, at para 53.

19 5ee also Ladenburger, C. (2008). "Police and Criniiasv in the Treaty of Lisbon." European Constitatd Law
Review4: 20-40, at pages 31-37; Peers, S. (2008). "EUicdhtaw and the Treaty of Lisbon." European Law igev
33(4): 507-529.

220 Peers, S. (2011). "Mission Accomplished? EU Jastind Home Affairs Law after the Treaty of Lisbo@dmmon
Market Law Reviewt8: 661-693, at pages 692 and 693.

221 case C-130/10, European Parliament v Council oEtirepean UnionOJ C 134/126.

222 council Regulation (EU) No 1286/2009 of 22 Decen@9 amending Regulation (EC) No 881/2002 imposimtaite
specific restrictive measures directed againsagegersons and entities associated with Usamadien, the Al-Qaida
network and the TalibarDJ L 346/342.
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No 881/200Z% was originally based on the triple legal basiguifcles 60, 301 and 308 EC. The new
Council Regulation has now been based on Articl& ZEEU (ex Article 301 EC) only. The
Parliament has intervened arguing that the cotegetl basis should have rather been Article 75 TFEU
(ex Article 60 EC) which falls under Title V TFEW®reviously, these two provisions had the same
procedural requirements involving the Council agthy a qualified majority on the Commission’s
proposal. This allowed for a joint legal basis. Heer, the new provisions under the TFEU have
procedural differences which may not permit a comadilegal basis and which may have led the
Parliament to bring this action before the CourhiM/Article 75 TFEU involves the Parliament to the
extent that it can define the framework for measuedling under this provision jointly with the
Council, Article 215 TFEU only provides for an ajdtion to inform the Parliament of the decisions
taken by the Council. Another peculiarity is thatiéle 215 TFEU requires a joint proposal by the
Commission and the High Representative. ArticleTPEU on the other hand does not envisage the
latter’s involvement in the legislative process.

The differences between the two provisions in qaestoncerning their substance are as follows:
Article 75 TFEU may be applied as a legal basis'ficeasures with regard to capital movements and
payments, such as the freezing of funds, finaragaéts or economic gains” in order to fight tesrmri
and other organised crime as set out in ArticleTEEU?** In contrast to this, Article 215 TFEU
concerns the adoption of restrictive measurestterinterruption or reduction, in part or complgtel
of economic and financial relation&®. Action under both provisions may be directed agfaivatural

or legal persons, groups or non-State entities. é¥ew the overarching aim of Article 215 TFEU
seems to target “relations with one or more thindrtries”??® which is not the case with Article 75
TFEU. In its judgment, the Court of Justice coaliply the ‘centre of gravity’ theory, thus lookiay
the aim and content of the proposed measure bafaking a decision for either of the provisiongsit
explicitly stated in the proposed measure thatploepose of Regulation (EC) No 881/2002” and thus
also of Council Regulation (EU) No 1286/2009 itsedfto prevent terrorist crimes, including tersiri
financing, in order to maintain international peacel security®’ Further, the Council Regulation
provides in the replaced Article 2 for the freezimfgfunds and not making available of such funds
concerning all persons, groups or entities listedhie annex®® This indeed seems more congruent
with the objectives set out in Article 75 TFEU matlthan Article 215 TFEU. Applying the former
instead of the latter provision as a legal basistfe proposed measure would further pay tributéedo
specific nature of the area of freedom, securityjastice.

It may, however, also be plausible for the Courtdosider the proposed measure in the light of the
CFSP objective flowing from the Council Common Fosi 2002/402/CFSP*° Both Regulations
have been based upon this Common Positions whictvsafor the European Commurfit§ to take

223 Council Regulation (EC) No 881/2002 of 27 May 200 asing certain specific restrictive measures dagcigainst
certain persons and entities associated with Udaimd.aden, the Al-Qaida network and the Talibangd aepealing
Council Regulation (EC) No 467/2001 prohibiting th@est of certain goods and services to Afghanisstrengthening
the flight ban and extending the freeze of funds atier financial resources in respect of the Balibf Afghanistan: OJ
L 139/139.

224 Eirst indent of Art 75 TFEU.

225 Art 215(1) TFEU.

228 Art 215(1) TFEU.

227 At recital 11 of the preamble of Council Regulat{&tU) No 1286/2009.
228 Ayt 1(2) of the Council Regulation (EU) No 1286/200

229 council Common Position (2002/402/CFSP) of 27 M@@2concerning restrictive measures against Usamaaulen,
members of the Al-Qaida organisation and the Talidwad other individuals, groups, undertakings artiies associated
with them and repealing Common Positions 96/746/CASB9/727/CFSP, 2001/154/CFSP and 2001/771/CESH.
139/134.

2301he European Community has now been replaced aeéaded by the Union, new Art 1 TEU, third indent.
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the necessary actigi- Since this Common Position was based upon Artifl§Amsterdam) TEU,
thus falling within the CFSP area, any subsequa&guRation would have to have Article 215 TFEU
as its legal base since Article 75 TFEU does notige for the necessary ‘cross-pillar’ link. Howeyve

it still remains questionable whether this can bestdered as the ‘centre of gravity’ rather tham th
objective to fight terrorism. Further, it is estahkd in the case law that an amending measure does
not necessarily have to be based on the same bega as the amended meastfrd.astly, the
provisions falling under Title V TFEU could be catered to be more specific than other more
general legal bases not falling under this areausTif the Court does not reach a conclusion as
regards the correct legal basis by merely appljfieg‘centre of gravity’ theory it could additionall
apply thelex specialis derogat legi generadrinciple. This could potentially favour Articles7TTFEU
which could be consideredex specialigdo Article 215 TFEU. However, as has been arguedekt

is questionable whether a provision such as Artddle TFEU could be considered as a more general
provision in comparison to Article 75 TFEU sincee thrinciple may help to derogate only from
general legal bases such as Articles 114 and 3&2TFherefore, unless the Court declares the entire
area of freedom, security and justice to be speeifiough in order to trigger the application of e
specialis derogat legi generglirinciple as a general rule to protect Title V\ps@ons, this principle
cannot be applied in the current case and, asu#t,reannot protect any criminal law provisionsnro

a potential encroachment.

Thus, if the application of such general principleges not bring about the required solution in llega
basis disputes between Title-V and non-Title-V smns of the TFEU, or if the area of freedom,
security and justice therefore suffers from endnozent, the need will arise for special protection
mechanisms for the integrated third pillar. Thisyrbe justified with the distinct character whictsha
been identified for the provisions in Title V TFE#,which, in turn, would uphold the continued
validity of the Court’'s statements i@asati and subsequent cases that certain responsibdity f
criminal law matters should remain with the MemBgates. It could thus be possible that the Court
establishes a new principle specifically aimedide™ provisions. This could be done in the shape

a non-affection rule similar to the one providedtia new Article 40 TEU for provisions in the amda
common foreign and security policy. The result atls a non-affection rule would be a clear
delimitation between EU criminal law and other areader the TFEU as well as a possible splitting
of measures in borderline cases. Admittedly, the Aeicle 40 TEU cannot be applied directly as it
only concerns the relationship between CFSP andUTIpEovisions. However, the Court may
nevertheless establish a similar rule along thess las regards the area of freedom, security and
justice if it turns out that this would better gamtee the effectiveness and preservation of the
distinctive character of the provisions availabteler Title V TFEU.

Conclusion

As has been observed, the Treaty of Lisbon hasctueved to fully integrate the former third pillar
into the realm of supranational EU law. The pictafea homogeneous legal system under the TFEU
cannot be supported here. Instead, the area afdneesecurity and justice has preserved some of its
former intergovernmental features which are evideoitits specific character. While the set of legal
instruments has been adjusted to the one undéortiner first pillar, the nature of the competenod a

in particular legal procedures can be identifiecshape this distinctive character of Title V TFEU.
This includes the application of a ‘special ledisia procedure’, the involvement of national
parliaments, Member States’ rights of initiativenexgency brakes, opt-outs, as well as mutual

231 Recital 9 of the preamble, Art 2(2) and Art 3 of Bouncil Common Position 2002/402/CFSP.

232 See Case C-131/87, Commission of the European CoriezumiCouncil of the European Communities, [198CR
03743.

233 . .
See discussion above.
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recognition mechanisms in criminal matters; neithiethese elements can be found anywhere in the
TFEU except for Title V. It can be assumed thathspeculiarities have been included in Title V
TFEU with the intention to protect the integrity bfember States and their distinctive role in the
legislative process in criminal law matters. Theref by preserving a certain degree of distinctasn
for the area of freedom, security and justice dng tproviding it with a special status within the
TFEU, the Lisbon Treaty still grants Member Statgseferential treatment in this area.

This paper has further argued that the applicatbrgeneral legal basis principles may not be
sufficient in order to ensure the effectiveness prmper application of Title V TFEU provisions.
While the ‘centre of gravity’ theory may be polailty prejudiced or even random in border-line cases
the lex specialis derogat legi genergtirinciple can only be applied under certain cirstances.
Further, general provisions, such as the resicduapetence under Article 352 TFEU, could serve as a
legal basis for a measure concerning criminal mattg which no such power is provided for in Title
V TFEU, thus resulting in a continued expansiorsgbranational EU law into the area of freedom,
security and justice. Title-V provisions are theref endangered to suffer from encroachment from
other non-Title-V provisions under the TFEU unlegsecific protection mechanisms are being
established which can safeguard Member States’ etanpes in the EU criminal law sphere. It has
been suggested in this paper that a possible pimigonechanism may be established in the shape of a
non-affection rule, similar to the one providedhe new Article 40 TEU, which could be specifically
targeted at Title V TFEU. This would lead to a eetlelimitation of competences between the area of
freedom, security and justice and the other areasded for in the TFEU. Further, this practice kcbu
result in a splitting of measures in cases whersingle legal basis can be agreed upon. Overall, a
clear answer from the Court of Justice in this oaiebe highly appreciated in the interest of lega
certainty in criminal law matters.
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NATIONAL CONSTITUTIONAL IDENTITY AS A SAFEGUARD OF FEDERALISM
IN EUROPE

Francois-Xavier Millet

Abstract

As a matter of fact, vertical division of powersedmot seem to give full satisfaction as a safebofr
federalism in the European Union, especially gitlmnfact that it is superseded by the unity-orignte
idea of integration. Here will be tested the hygsth under which respect for national constitutiona
identity could qualify as a new safeguard of thdabee between unity and diversity, thereby
enhancing federalism together with constitutiomalia Europe.

Keywords

Federalism, Competences, Constitutional identipngtitutionalism

Federalism is one of these blurred concepts ofipualv that are highly difficult to grasp. Most
people will have only intuitions about its meanitigey will fail explaining what it is exactly about
Such a gap could probably remain unproblematibaf¢oncept at stake was a minor one. However it
is not. We seem indeed to be witnessing a largie-ggt@enomenon that could be referred to — in a
slightly excessive fashion — as “federalizationtlod world”. There is in fact an increasing trend to
advocate and set up federal-like solutions foraatirange of situations. For now we may just thihk
the calls for fiscal federalism in Italy or the td&j up of a federal regime in Iraq. In many regpec
federalism seems to be nowadays the ideal politarah. In this context, scholars have to tackle the
issue by examining what federalism actually mearss implies. Several factors have contributed to
the present state of uncertainty as to the messgeqd of federalism. This situation derives frora th
overuse and often misuse of the federalist languAgtair understanding of federalism is indeed
fraught with difficulties pertaining to its focui¢s perception and its methodology.

First of all, federalism is confronted with its riple functions and focuses. It pursues indeediffit
aims which range from economic efficiency, accomatmh of cultural diversity or vindication of
state rights to limiting power and creating a comityuof feelings. Its focus would then evolve
between the individual and the polities as fedsmalcan be grasped both from an individualistic or
holistic perspective, depending on whether it &pired by a liberal or a communitarian philosophy.

Secondly, federalism has also to face perceptitate@ difficulties. The mere word drags indeed
different meanings from one country to another. W&now how much the “F-Word” is taboo in the
EU context. Its very use was already extremely rowetrsial at the time of the foundation of the
United States: the so-called “Federalists” wer@agbroponents of a strong central authority wherea
those who were in favour of strong state rightsemeamed “Anti-Federalist$®* The same strict
dichotomy strikingly also applies in the EU althbufederalism is essentially about uniind
diversity. That is the reason why it is hard todlayse a discredited narrative which is embroiled i
partisan quarrels. In any scientific debate onr@dsen, the scholar will therefore always havedise

a disclaimer in order to escape accusations ofodéezal bias.

“PhD candidate at the European University Institgterence). | would like to thank Lena Boucon fangng up with the
idea of the workshop and also all participantstifi@ir insightful comments. Special thanks go todgréckerman, Loic
Azoulai, Bruno De Witte and Miguel Poiares Madurma : francois-xavier.millet@eui.eu.

234 Rightly, Shapiro prefers distinguishing nationaligt those who advocate strong central authoritgng federalists
(« those who advocate substantial diffusion of axith between the national governments and theeste) (David L.
Shapiro,Federalism : a DialogueNortwestern University Press, 1995, pp. 10-11).

53



Francois-Xavier Millet

Thirdly, there is a general lack of epistemologyfederalism3®® whereas there is a pressing need to
have one. In fact, we tend to rely anpriori or historically-rooted definitions to apprehence th
“federative phenomenoft® without asking whether such an approach is adequagrasp a concept
which is so elusive and unstable in several regaMds only does that impoverish and constrain the
thought on federalism, but it questions the vetguance of an institutionally-oriented definitioha
phenomenon that might be better understood asce§s0

From this set of hurdles originates a situatiorpath dependency that prevents us from an accurate
understanding of federalism, especially in the Eldtext. It turns out therefore to be necessary to
deconstruct federalism, that is to get rid of themarous preconceived ideas about federalism by
relying on Descartesdoute méthodiqueor Derrida’s theory or rather practical epistengglo
According to the latter, there is no direct relatizetween signifier and signified and the meanihg o
the signifier does not result from priori categories but is the outcome of experience. Weildh
therefore makdabula rasaof our preconceptions and discover meanings inndaoctive manner.
When it comes to federalism, we suggest examiriisglégal arrangements to ascertain its feattifes.
Our reasoning will be based on a single and stifmighard assumption that is supposedly the
common und unchallengeable thread of federalisdertdism is about striking a fair balance between
unity and diversity. Several leading scholars besison what may be seen as the backbone of
federalism. According to Daniel Elazafetleralism has to do with the need of people anitigsto
unite for common purposes, yet remain separaterésgove their respective integrities. Itrigther

like wanting to have one’s cake and eafif The same idea was conveyed by Pierre Pescatotiecfor
EC: “federalism is a political and legal philosophy whiadapts itself to all political contexts (...)
wherever and whenever two basic prerequisites atdléd: the search for unity, combined with
genuine respect for the autonomy and the legitinmazests of the participant state$* Therefore,
genuine technical and political safeguards of felisan will need to account for the tension between
unity and diversity.

I will examine through these lenses the emergingatige of national constitutional identity in the
European legal space. As a matter of fact, it sessrisvertical division of powers does not givdl fu
satisfaction as a safeguard of federalism in theofi@an Union, especially given the fact that it is
superseded by the unity-oriented idea of integnatiovould like to test the hypothesis under which
respect for national constitutional identity cowjdalify as a new safeguard of the balance between
unity and diversity. | will eventually examine thessons that follow in terms of federalism and
constitutionalism in the EU.

235 Among the few books devoting a substantial firstt fio methodology, see Jean-Francois GaudreasBides, Fabien
Gélinas (dir), Le fédéralisme dans tous ses états. Gouvernddeatité et méthodologie/The states and moods of
federalism. Governance, identity and methodaoldgsuylant, 2005 (in particular Jean-Francois GaaditeDesBiens,
Bruno Théret and Vicki Jackson’s contributions).

3¢ Georges Scell@récis du droit des gens. Principes et systématitj982, rééd. CNRS, 1984, p. 187.

237 Already following this approach, Guyéraud,Les principes du fédéralisme et la fédération eassme. Contribution a

la théorie juridique du fédéralism@aris, Presses d’Europe, 1968, pp. 14-19.

238 Daniel J. ElazarExploring Federalism,University of Alabama Press, 1987, p. 33. See #alypso Nicolaidis,
« Constitutionalizing the Federal Vision ? » in Aebdhon, M. Schain (ed.yomparative Federalism : The European
Union and the United States in Comparative PerspecDxford UP, 2006, 59, p. 64 ; also « The Fedeialov, Levels
of Governance and Legitimacy », in Kalypso NicaigjidRobert HowseThe Federal Vision : Legitimacy and Levels of
Governance in the United States and the EuropeaorJ©xford UP, 2001, 1, p. 27 : « unity of purposiedsity of
place and belonging ».

23 pierre Pescatore, « Foreword » in Terrance Sawd&l&ric Stein (ed.)Courts and Free Markets. Perspectives from the
United States and Europ@xford UP, 1982. Also Armin Von Bogdandy, « The Eagan Union as a supranational
federation. A conceptual attempt in the light of freaty of Amsterdam » (200Qplumbia Journal of European Law,

p. 27.
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Division of Powers as a Rather Unsatisfactory Safegrd of Federalism in the EU

Acknowledging the fact that vertical division ofwers is one of the classical features of federal
polities, the EU treaties now present a clearealogtie of competences. In the light of the US
experience and with regard to the structure oBbWesuch a list will however be hard to enforce.

Division of Powers after Lisbon

Most accounts on federalism set out two main safetp) namely participation of local entities to the
decision-making proce¥8and autononfy* through division of powerd? Built as a functional polity,
the EC did not initially bother about division obwers. It was meant to reach broadly-defined
objectives. To that end, the European institutidits not hesitate to use and overuse the different
available instruments. In fact, the issue of domsof powers has started becoming salient onlyesinc
Maastricht but the dramatic shift took place in gast decade in the follow-up to the Declaration of
Laeken attached to the treaty of Nice. Heads aeStand Governments then required among other
things a clear division of powers between the sugtianal and the national levels.

Following the recommendations of the Group on Cemgntary Competences within the
Convention, the Constitutional Treaty and later ltisbon Treaty anchored the principle of conferred
competences (art. 4 8 1 TEU; art. 5 8 1 and 2 T&tt;6 TEU) and distinguished three types of
competences (art. 2 TFEU), namely exclusive conmget® of the EU, shared competences and
complementary competences. Like most federal systeamed on conferral of powers, the treaties do
not expressly provide for competences reserveddmbér States: although article 4 § 2 TEU states
that that the Union shall respect their essential State fiamst including ensuring the territorial
integrity of the State, maintaining law and orderdasafeguarding national securityit does not
explicitly grant powers to the Member States; idiaidn, it would be inaccurate to talk about reserv
competences when it comes to areas wttbeUnion shall have competence to carry out atsido
support, coordinate or supplement the actions efNfember Statégart. 2 8§ 5 and art. 6 TFEU). At
best, these are “retained” powers on which EU ldlvhave an impact. In any case, by clarifying the
issue of competences, the Lisbon Treaty has madduable effort in order to safeguard unity and
autonomy for all political actors. However, it isubtful that the Court of Justice will start enfiog

the relevant provisions any time soon.

Enforcement Difficulties in the Light of the Amerign Experience and of the EU Integrationist
Ideal

Enforcement of the provisions regulating divisidnpowers in the EU may turn out hard to enforce
for reasons peculiar to federalism (as illustrdigdhe US example) as well as for reasons pecidiar
EU integration.

Comparative analysis shows that division of compads is not always stringently enforced in federal
polities. In the United States, under the Tenth Adment to the Constitutiorfthe powers not
delegated to the United States by the Constitutmrprohibited by it to the States, are reservetht®
States respectively or to the pedplBespite this provision dating back to 1791, Shapreme Court
has proved reluctant to strike down pieces of faldegislation adopted under the Commerce Clause

240 Insisting on that in a seminal article, Herbertdaer, « The Political Safeguards of Federalidihe Role of the States
in the Composition and Selection of the National &awment » (1954Columbia Law Reviewp. 543.

241 Referring toloi de participationandloi d’autonomieinherent to the « federative phenomenon », seegés®celleop.
cit., pp. 198-200.

242 5ee Koen Lenaerts, « Constitutionalism and the MBages of Federalism », (1990) F8merican Journal of
Comparative Law2, p. 205 ; Daniel J. ElazaAmerican Federalism: A View from the Statélarper and Row
Publishers, 8ed., 1984, p. 2.
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which would be impinging on the states’ spherewsbaomy. It did so for the first time in forty year

in 1976 in the famouslational League of Citiesase’* Since the New Deal policy and up to this
date, the Supreme Court had taken a very extestanee on the Commerce Clause, thereby allowing
the Congress to legislate in matters — especialtyab matters — which may have been primarily
regulated by the states. In this decision takemtlshafter the advent of the federalist-minded dgarr
Court — as opposed to the human rights-minded Wa@»urt, the Supreme Court hold
unconstitutional, as violating the limitations ingeal on the scope of the federal commerce power by
the Tenth Amendment, national legislation making 1938 Fair Labour Standards Act provisions for
overtime pay applicable to virtually all state dodal employees. Some five years later, the Court
refined its case-law and came up with four requaets that had to be fulfilled in order for a State

to be subject to federal legislation based on then@erce Claus&“ among them, federal acts could
not regulate areas pertaining to attributes oestatvereignty or directly impinge upon states’ potee
freely organize activities corresponding to tramil governmental functions. It seems as if the
Supreme Court was at that time quite eager to eafthre Tenth Amendment even at the expense of
social breakthroughs.

However, this attempt was rather short-lived as @wurt reversed its case-law in 1985 in the
landmarkGarcia ruling?* In this case, the abovementioned Fair Labour StaisdAct was again at
stake. The question — this time dealing with mimmwage — was whether employees of a local public
transportation company would benefit from the fatidegislation. Relying on thélodel test, the
employer argued that transportation came under ctitegory “traditional state function” and,
therefore, that the company would not fall withire tscope of application of the federal act. Yet, th
Supreme Court strongly criticized the state sogaitgi approach and decided to jettison the recently-
designed test. Interestingly enough, the Supremeat@ad not only ground its judgement on the lack
of objective criteria to determine what would gfyalas a “traditional state function” but it also
emphasized the futility o& priori definitions of state sovereignty, especially irc@ntext where
federal law and institutions have become so prontinéhe Court concluded that

“any substantive restraint on the exercise of Corsm€lause powers must find its justification in
the procedural nature of the basic limitatitinat the Constitution imposes to protect the Slates
and it must be tailored to compensate for posg#ilings in the national political process rather
than to dictate a sacred province of state autofiofffy

Still, such an approach is quite striking as iirety disregards priori division of powers as being an
inadequate safeguard of federalism. It is all th@emoteworthy that, before the Civil War, “dual
federalism” and “state rights” used to be paramduonthe US as a consequence of the American
conception of separation of powers. Any averageetgrdduate law student knows that, as opposed to
Europe, a rigid separation of powers prevails ews. That does not only hold true for the horiabnt
dimension but it does also for the vertical ondl Bbwadays, the Supreme Court shows respect for
the states by enforcing the Anticommandeering?tlte ensuring state sovereign immurfit§/It even

243 National League of Cities v. Use#26 US 833 (1976) (state-rights-minded Justice Beish delivering the opinion of
the Court).

244 odel v. Virginia Surface Mining52 US 264 (1981).

245 Garcia v. San Antonio Metropolitan Transit Authgr69 US 528 (1985). See Andrzej Rapaczynski, « FBorereignty
to Process : The Jurisprudence of Federalism &ecia » (1985)Supreme Court Review. 341 (noting thaGarcia
reveals the absence of a theory of federalism empé#nt of judges and calling for one).

248 emphasizing political guarantees of federalire,supreme judges were probably inspired by Hewechsler.

247 New York v. United Stat&95 US 114 (1992)Printz v. United StateS21 US 898 (1997). Under this rule, federal agents
cannot ask the states to enforce federal normshwiie to be implemented only by the Federal Stagdling for a
looser, less dualistic approach to Anticommandeesee Vicki C. Jackson, « Federalism and the Bisdd.imits of the
Law : Printz and Principle ? » (1989) 1Harvard Law Reviewp 2180 ; Roderick Hills Jr., « The Political Econoofy
Cooperative Federalism : Why State Autonomy Makes&and « Dual Sovereignty » Doesn’t » (199&)higan Law
Reviewd6, 813 .
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hold in 1995 that the Congress could not have dedie the Commerce Clause in order to adopt the
Gun Free School Zones Act that made a federal cfféfor any individual to possess a firearm at a
place that the individual knows is a school zoff&”.

The way the Supreme Court now tends to frame ggraent is quite telling. It seems to be reluctant t
ground its decisions on the Tenth Amendment oestavereignty and prefers reasoning in terms of
limitations to the use of the Commerce Clause dCdagress’s powers. This inversion is in my view
illustrative of the fact that what used to be tleeption has become the rule: division of powerg ma
still be enforced to a certain extent in the UShwitt it being any longer an actual safeguard of
federalism.

As to the European Union, it seems structurallgdats with an effective enforcement of distribution
of competences: the EU is placed in a situatiopath dependency in this respect. First of allhim t
past, the ECJ has struck down a piece of EU ldigial@n one occasion only, in the tobacco cé%es.
In a way, that is no surprise in a functional poiithich used to be — and is still — organized adoun
objectives. Unlike other federal polities such aer@any (art. 93 | 4 Fundamental Law) or
Switzerland (art. 189 Constitution), we still cahfind any provision in the Lisbon treaty empowerin
the ECJ to enforce the division of powers betwdsmn Member States and the European Union.
Secondly, as opposed to the US, there has never figgh a thing as dual federalism in Europe
because of the integrationtsiosof the EU. The EU has to face structural constsaimat impede it to
sanction effectively vertical division of powershd&Se constraints have to do with the parent idéas o
integration, “ever closer union”, integrative fealésm andacquis communautairélrhe mere concept
of integration underlines indeed a centripetal déo¥cleading to the grant of new powers to the
European Union, such an attribution of competemeisg meant to be definitive as emphasized by
the Costa v. Enetuling.

It would not be very useful here to present in idiéh® numerous devices that have been used by the
ECJ in order to create new powers for the EU anbrtaden the scope of application of EU law
beyond the strict ambit of EU competences. The etgnsion of EU powers — better known as
“creeping competences” — seems virtually so lire#l¢hat a high-profile scholar and practitioner of
EU law even stated that there waariply no nucleus of sovereignty that the MembateSQtan invoke

as such against the Community?

It is however plain that while division of powess theoretically speaking an adequate safeguard of
diversity, the EU gives more weight to integratio®,. to a safeguard of unify° With the latter
principle pulling into another direction and despihe recent evolutions of the law, it is hard ¢e s
how division of powers can become — in the shamtauleast — an adequate safeguard of federalism in
the EU as it is not strong enough to counterbalantegration in order to reach some kind of
equilibrium. Last but not least, one should notnlustaken by the subsidiarity principle. It is by no
way a means of vesting powers to the Member Staiedt is merely a flexible tool regulating the

(Contd.)
248 plden v. Mainés27 US 706 (1999).
249 United States v. Lop@14 US 549 (1995).

250 g5ee Koen Lenaerts, « L'encadrement par le droit'deion européenne des compétences des Etats membrin
Chemins d’Europe. Mélanges en I'honneur de Jean-Pacdjué Dalloz, 2010, p. 421.

251 According to an important neofunctionalist, intipn is «the process whereby political actors in severastidct
national settings are persuaded to shift their ltiga, expectations and political activities towaachew centre, whose
institutions possess and demand jurisdiction olaerfreexisting national stategkrnst HaasThe Uniting of Europe :
Political, Social and Economic Forces 1950;%tanford UP, p. 16).

252K oen Lenaertsop. cit, 1990, p. 220.

253 Armin Von Bogdandy, « Constitutional Principlesm Armin Von Bogdandy, Jirgen Bast (ed?yinciples of European
Constitutional LawModern Studies in European Law, Hart Publish2@f)5, p. 3.
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exerciseof EU competences aiming at ensuring efficiency of pmditiaction. We must then look at
alternative safeguards that could strike a baliyet@een unity and diversity.

Respect for Member State Constitutional Identity asan Alternative Safeguard of
Federalism

In the context of the European Union, if divisiohpmwers is not the adequate tool for preserving
federalism, we may wonder which alternative safedmiare available. The whole European project
seems to be unity-oriented to such an extent that might doubt finding adequate substitutes.
However, we have observed in the past ten yearsrtieegence of a new and rather unusual narrative
in the European legal space, which may turn odtet@n efficient and effective political and judicia
safeguard of federalism embracing both unity anérdity.

A New Narrative in the European Legal Space

A new discourse known as “constitutional identity’'gradually emerging both in the EU and in some
domestic legal orders, such as France, Germanylané. Initially referring to a European identity
founded on Habermassian constitutional patriotismas started being applied to the Member States
by national courts but also, to a lesser extentheyECJ. Even if the concept is still undetermjried
seems to include all national rules, values andcjpies of constitutional significance deemed worth
of respect by contradicting EU norms.

The narrative of constitutional identity can bec&d back to the national identity clause featuiing
the Treaty on the European Union since Maastriohginally, article F 8 1 EU (which became art. 6
§ 3 EU in Amsterdam) was quite straightforward rramihg that the EU should respect the national
identities of the Member States. Falling outside shope of competences of the ECJ, the Luxemburg
Court referred to it only once when it described fiieservation of national identity asladitimate
ain’.?** Under the Lisbon Treaty, “constitutional” identlips started to take shape as article 4 § 2 EU
now reads: “The Union shall respect the equalitiiember States before the Treaties as well as their
national identities, inherent in their fundamensatuctures, political and constitutionahclusive of
regional and local self-government ». It is mokely this convoluted wording — which, incidentally,
was taken from the Constitutional Treaty — that fled French, German and Polish constitutional
court$®® to coin the concept of constitutional identity.dmway, that was quite cunning on their part as
they relied on a EU notion that transpires fromttieaty in order to set a limit to the action of thery

EU institutions. We will see further down the ingations for the EU.

Interestingly, the ECJ itself seems to be increaigntesorting to art. 4 8 2 EU even though theyver
concept of constitutional identity has been onlgduby a few advocate generals. First, in $agn-
Wittgensteinjudgment®® the Court referred to “national” identity as sosecond order reason to
restrict freedom of circulation in virtue of the opibition of nobility titles by the Austrian
Constitution. InRunevic-Vardy/?®’ the Court decided that protection for Lituaniaiional official
language flowed from article 4 § 2 EU. Second,rtheative of constitutional identity was put fonaar
by a handful of advocate generals in their opiniofise most elaborate version is to be found in

24 Case C-473/93ommission v. Luxembuf§996] ECR [-3207.

25 Conseil constitutionnel, case n° 2006-540 DC, 2y f006,Law on copyright and related rights in the infornoati
society, Rec88 ; BVerfG, 2 BvE 2/08Lissabon-Urteil of 30 june 2009 ; Polish Constitutional Tribunkl,32/09,
Lisbon-judgmenbf 24 november 2010.

26 Case C-208/0%ayn-Wittgensteif2010] (not reported yet).
*7 Case C-391/0Runevic Vardyi2011][ (not reported yet).
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Miguel Poiares Maduro’s opinion in thMichaniki case€’® After explaining that respect for
constitutional identity dated back to the origirfisttee European construction, he called for qualifie
respect of the most important principles of dontesbtinstitutions subject to a proportionality test.
Thirdly, even where the notion of constitutionaémdity is absent, the ECJ does anyhow take into
account national constitutional provisions, althoug usually bypasses the hurdle by delivering a
decision formally based on other grounds.

Even though “constitutional identity” will most drably not always have the same meaning in EU
law and in domestic law, what is crucial in an acdoon the safeguards of federalism is that theesam
expression is being used in both spheres. It cquidify therefore as a gateway between both legal
orders and could then be apt to safeguard federalie. to reach a balance between unity and
diversity.

A Political and Judicial Safeguard of Federalism ithe EU

When it comes to the EU, the subsidiarity princiglaisually seen as the best candidate in order to
safeguard federalisAi® | take here the view that respect for constitwloidentity of the Member
State is better equipped for this purpose.

Even if the subsidiarity check was substantiallpiioved in Lisbon, we still may have doubts as4o it
effectiveness. First of all, its scope is limitedshared competences. Therefore, it should theatfigti
not impact on EU exclusive competences nofpréiori, on the scope of application of EU law.
Secondly, numerous hurdles should be overcome dodfierdecision is taken of brushing aside a draft
EU legislative act for breach of subsidiarity: aihéd of national parliaments have to raise such a
breach in a reasoned opinion sent to the EU inistits. It is ultimately up to the Commission to
withdraw, amend or maintain the téX&.Thirdly, subsidiarity as it is designed seems ¢orbore
concerned with economic efficiency, rational chaacel — to a certain extent — democratic legitimacy
than with respect for specific national charactmss Such a respect does not indeed necessaiy enta
the exercise of a competence by the Member Statsle wubsidiarity is essentially about that.
Furthermore, apecificfeature cannot be effectively taken into accounalmpntrol mechanism which
requires a qualified minority of national parliangn

Against this background, respect for national atutstinal identity is more apt to be a politicaldan
judicial safeguard of federalism. To start witls, scope is quite broad. Indeed, il flows from tleeyv
wording of article 4 EU that it virtually encompassall areas of competences of the European Union,
including exclusive competences. It will therefoegulate the exercise of EU powers. Moreover, it
can be seen as an interpretive principle in theadbrecope of application of EU law, requiring
constructions of EU norms in conformity — or atsieeompatibility — with constitutional identifj? It

will therefore be put forward not only against sedary EU acts but equally against primary law and
domestic implementation measures.

As a political safeguard, it can be raised at diffiic stages of the decision-making process. We can
very well imagine a Member State Government raigilaims pertaining to constitutional identity

28 Case C-213/0Michaniki[2008] ECR 1-9999.

29 Eor instance George A. Bermann, « Taking Substgli@eriously : Federalism in the European Commuaitg the
United States » 9€olumbia Law Review831 (1994) ; Giuseppe Martinico, « Dating Cinderel@n Subsidiarity as a
Political Safeguard of Federalism in the Europeaiob) » (2011) 1 European Public Law, p. 649.

260500 protocol n° 2 on the application of the ppfes of subsidiarity and proportionality (attactiedhe Lisbon Treaty).

261 Advocating such an interpretation, Bruno de WittdDroit communautaire et valeurs constitutionnel@sionales »,
Droits n° 14, 1991, 87, 95-96.
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during negotiations of a secondary norm in the @oiiff Constitutional identity would then serve as
a legal version of the Luxemburg compromise. Aadigial safeguard, the ECJ is likely to enforce it
after entering into dialogue with the other mairtioeg of identity, namely national courts. Such a
dialogue is made necessary by the dual use ofaheept of constitutional identity. Unilateral clam
would not make sense as they would undoubtedly tead conflict. Therefore, | contend that
constitutional courts have been using the lattacept with a cooperative purpose.

Now, we might object that respect for constitutioiientity will only serve diversity and not unity
and, therefore, will not qualify as a genuine safgd of federalism. Here comes the crux of the
argument on constitutional identity as a safeguimbthunity and diversity. As paradoxical as it may
seem, it would not be only a way of enhancing diigiin the EU but it would contribute to find drfa
balance. Indeed, constitutional identity will serugty in a formal and a substantive way. As to the
formal side, it can be considered as a full-fledgedciple of EU law. It is already part of it anmd
does not disrupt the whole European project (efaidf “Europeanization of counter-limits”) everntif
probably qualifies an absolute approach to prim&peaking in substance, “constitutional identity” i
not merely national identity as reflected by thendstic constitution. From an EU perspective, it is
much more about elements of identity serving thelesftonstitutionalist project which especially
transpires from the statement of founding commoadnesin article 2 EU. Those values relating to
human rights, dignity, democracy and the rule @f et an hermeneutic framework comparable to
homogeneity clauses in federal states, within wmekional constitutional identities can blossom.
Incidentally, such an approach turns out to be labsy in line with post-modern conceptions of
constitutionalism. It leads us to rethink the Ewap Union as a federal uniwith constitutionalism.

Which Lessons for the Legal Nature of the EU: Fedaldism with Constitutionalism?

Constitutional and EU scholarship has recently hasme up with new theories elaborating on the
legal and political nature of the EU. A strand chdemics have extensively written on “constitutiona
pluralism™® or have attempted at building up a theory of tegefation distinct from traditional
theories of federal states or confederatf3h$rying to build a theory from the practice, | cend that

a full-fledged recognition of respect for consibail identity in the EU could have far-reaching
consequences for the nature of the European Ursaha would strengthen both its constitutional
and federal dimensions.

The EU as a Constitutional Union

Prima facie we might argue that enhancing constitutional titfemvould take place at the expense of
constitutionalism and would benefit intergovernnadistm. It is striking that most accounts on
European constitutionalism stress unity-orientedggples to describe it and, therefore, to set tapar
constitutionalism and intergovernmentalism. Thel imvariably address primacy and direct effect

%52 This could very much happen in the wake of a reed@pinion of their own Parliament in the exercitthe subsidiarity

check where it would smuggle in constitutional ittgrconsiderations.

263 MacCormick N., « Juridical Pluralism and the Risk of Constidntl Conflict »,in Questioning Sovereignty. Law, State
and Nation in the European Commonwealfixford University Press, Oxford, 1999, p. 97 AMER N., « The ldea of
Constitutional Pluralism »Modern Law Review2002, vol. 65, n° 3, p. 317 ; BMNer J. H. H., « Fédéralisme et
constitutionnalisme. Le Sonderweg de I'Europei, DEHOUSSE R., op. cit, p. 151; BIARES MADURO M.,

« Contrapunctual Law : Europe’s Constitutional Pigralin Action »,in WALKER N. (dir.), Sovereignty in Transitign
Hart Publishing, 2003, p. 501 ;ukim M., « The Jurisprudence of Constitutional Confli@anstitutional Supremacy in
Europe before and after the Constitutional Treaggusppean Law JournalR005, vol. 11, p. 262.

24 Olivier Beaud,Théorie de la Fédératigriéviathan, PUF, 2007 ; Christoph Schdnberger,e<BRiropaische Union als

Bund. Zugleich ein Beitrag zur Verabschiedung deat8tédund-Bundesstaat Schemasnshiv des Offentlichen Rechts
129 (2004), p. 81 ; Christoph Schonberg#mionsbirger : Europas foderales Blrgerrecht ingleichender SichtMohr
Siebeck, 2005.
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effet utile the rule of law and protection of fundamentahtgy It seems as if the autonomy of the EU
legal order would be enhanced if the EU were tdadledts independence from the Member States.

In my view, such an approach reflects a one-sideateption of constitutionalism. It embodies to a
large extent the voluntaristic and centripetal apph specific to French and American
constitutionalism: building up a people through thméversal ideals of the rule of I&%. Yet, such a
conception is probably outdated since the demisheoConstitutional Treaty which seems to have put
an end to the revolutionary idea of the “constiméil moment”, the constitutional “grand soir”.
Nevertheless, that does not mean that constitutsoman Europe has been buried for good, the former
concept having always taken different forftfs.

When it comes to the EU, we can identify a spedifi;e of constitutionalism which, in a way, has
seemingly drifted from its Franco-American formaomore British aspect. First of all, there is no
single document called “Constitution of the Eurapé&mion” but a great deal of constitutional norms
making up a “composite constitutidh” or aVerfassungsverbunds German scholars would put it.
According to Ingolf PerniceEurope already has a “multilevel constitution”: eaonstitution made up
of the constitutions of the Member States bounétbmy by a complementary constitutional body
consisting of the European Treatieé® Unlike the competing notion dBtaatenverbun®® this
concept adequately describes the fact that thepgaroUnion does not have only to rely on Member
States’ enforcement machinemu{ssance publiqyebut also on the Member States constitutions in
order to ensure its functioning and its legitima®pviously, it does not indistinctly recognize all
provisions of the domestic constitutions but itlwédlke into account the most crucial and signiftcan
ones: not only does EU law formally do so whenoiines to constitutional identity, but also when it
comes to treaty revisions or protection of fundatalerights (see art. 53 Charter). Secondly, the EU
has gradually become a constitutional polity thfofigndamental rights. Initially missing in the EU
treaties, the ECJ started to protect them as gepereiples of EC law. In the Amsterdam Treaty,
their status was significantly enhanced as theyamec“founding principles” of the EU and were
subject to a sanction mechanism in case of sefwaaches. The EU has now a specific and
enforceable Charter of fundamental rights. Thirdigth the recognition of national constitutional
identities, the EU would mix common and specifiogtitutional traditions. Yet, we know that, across
the Channel, constitutionalism is the result ofémeental sedimentation of traditions. In the Euespe
case, it is still unclear whether state constingiare to be then interpreted only in a backwao#tiiwg
manner. The answer is probably no as it would etiser hallow entrenched conceptions of identity
that may be at odds with the European id&4ls.

One might object that constitutional identity cowdtll run against constitutionalism in its liberal
acceptation, i.e. a set of values and principlesirg at ensuring limitation of power through law.
Such a possibility is most accurately expressedGerman with the words kbnstitutionnelle
Verfassungsidentit&t This expression clearly conveys the feeling tiat identity of the Constitution
could be unconstitutional in a way. What aboutrbes Hungarian Constitution? What about Turkey
after its eventual accession to the EU if its Citunson still needs reforming? That is the reasdiyw

25k a comparative analysis of French and Ameramastitutionalism as opposed to the German andsBnitersions, see
C. Méllers in Von Bogdandy, Bagip. cit, 2005.

20 5ee Matej Avbelj, « Questioning EU constitutiosals », (2008) &erman Law Journal, 1.
267 | eonard F.M. Besselinl4 Composite European Constitutidguropa Law Publishing, Groningen, 2007.

28 Ingolf Pernice, « Multilevel Constitutionalism atite Treaty of Amsterdam : European constitutionimgikevisited ? »
(1999)CMLR36, 703, p. 707.

This concept used by the Federal ConstitutionalrO@dfiers to an institutionalised association olonrbetween States.
Unlike Verfassungsverbundt stresses the importance of soverereignty aitigs rather than the constitutions, the law
and the citizens. See Christoph Schonbegergit, p. 118.

270 calling for non-traditional interpretations of statonstitutions in the US, Paul W. Kahn, « Intetgitien and Authority in
State Constitutionalism » (1993) 1B@rvard Law RevieviL147.
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in accordance with its post-modern definition, dasonal identity has to be truly constitutional
from the EU perspective. This certainly opens lupdts of conflicts in the European legal space as
respect for state identity is subject to respecttie common constitutional values set out in krtit
TEU. It is however the price to pay so that consitihal identity can enhance constitutionalism
together with federalism in the EU.

The EU as a Federal Union

In a context where constitutionalism is strengtlietiough constitutional identity, what kind of
federalism does the latter account for? In my vidvstrikes a middle ground between liberal and
communitarian philosophies and tends to set agigditional concepts such as sovereignty and
vertical division of powers.

First, respect for constitutional identity of theeMber States cannot be entirely understood from
either an individualistic or a holistic point ofewr. Against the first perspective, its identity éimsion

will naturally underline the specific past and pnetsfeatures of a community. Against the second
perspective, its constitutional dimension will mally underline the place of the individual. In fac
constitutional identity will be about thHeomme siti&* and is therefore very much in line with theories
of liberal nationalisif{* and the liké® Although the unity component of federal Statessigally very
strong, it is noteworthy that they sometimes take consideration the constitutions of their member
states not only in the case of a better proteaibhuman right§” but also in order to take into
account some of their specificities, notably inigieus and moral mattef& This accounts for
diversity of belonging in federal polities andiosild therefore fortiori inspire the EU.

Second, | also claim that a European Union fourmtedonstitutional identity brushes aside the issue
of sovereignty. In EU law, words definitely mat&nce the construction of a new legal order needs
symbols to enhance its legitimacy and find somesfd®Now, it is striking to note that the narrative
of sovereignty is absent on the European plane emiseit is still paramount in domestic law and
international law. We can easily understand suclastounding silence since (absolute) sovereignty
has always been blamed by the founding fathererioburaging warfare. The sovereignty rhetoric is
therefore not particularly welcome in Europe. Yeétes the narrative of constitutional identity
smuggle in sovereignty through the back door? Ibsgle concepts as essentially different. On the one
side, sovereignty still tends to be associated afttbolute power, primacy of politics over law, loé t
collective over the individual. On the other sidmnstitutional identity carries opposite values:
limitation of power, reign of law, primacy of thedividual over the group. This is entirely in lindth
constitutionalism but also with liberal-nationatiégalism.

271 Althusius'theory already took thBomme situéas a starting point. See Chantal Millon-DelsbiEtat subsidiaire.
Ingérence et non-ingérence de I'Etat : le princige subsidiarité aux fondements de I'histoire eusrpe,Léviathan,
PUF, 1992, pp. 47f.

272 The main exponent of this theory being David MilleOn Nationality Oxford UP, 1997.

213 think especially of Kymlicka and its liberal apach of collective rights being actually rightsioélividuals belonging
to a certain community (Will KymlickaMulticultural Citizenship Oxford UP, 1997). We can also refer to Joseph
Weiler's republican conception of rights which tak&o account societal interests (« Fundamentahtsigand
fundamental boundaries : on the conflict of staddand values in the European legal space », inLBEW.H.H., The
Constitution of Europe. « Do the new clothes haveraperor ? » and other essays on European integraGambridge
UP, 1999, 102).

2% |n the US, se®runeyard Shopping Center v. Rob#t7 US 74 (1980) (Justice Rehnquist deliveringapiaion of the
Court).

25 n the US, cf. case law on obscenityiller v. California 413 US 15, 37 (1973)Raris Adult Theater | v. Slatofil3 US
49 (1973).

28 Eor instance about the European « Constitution »PMares Maduro, « The Importance of Being CalledsGtution.
Constitutional authority and authority of constitutalism » (2005) 8CON 2-3, 332.
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Several authors have insisted on the fact thatreigrety and federalism collidéd’ Most of them did

so on the basis of Bodin's absolute and indivisibbsception of sovereignty. They saw a mere
technical or formal incompatibility where there asguably a structural problem. Carl Friedrich —
whose theory of federalism, inspired by Althusilisentirely subscribed to when it comes to
understanding the EU — stressed on its part thimany between federalism and unity-oriented,
hierarchy-minded sovereignty:there is federalism only where a set of politicainmunities coexist
and interact as autonomous bodies united in a comander that is itself autonomous. There can be
no sovereign in a federal system. In such a palitarder, autonomy and sovereignty are mutually
exclusive (...). No one has the « last wope’$

The reader may object that we could equally decocissovereignty in order to make it fit with
federalisn?’® | actually doubt it since the interpretation ofvereignty has to face textual and
etymological constraints. | hold the view that seignty will necessarily be therefore a concept
referring to political ultimate power, eventuallxegcised in a revolutionary or semi-revolutionary
way by one person or a group of people that dettid=ll the shots. The European Union does then
exist only to the extent that sovereignty is ndhak its very definition. Against this backgrouride
new narrative of constitutional identity embodieparadigmatic shift that admirably matches with
what the EU is meant to be about: ensuring peaocegh law and trade, not politics.

By the same token, the erosion of the distributaincompetences underlines new practices of
federalism calling for new theoretical approactiédn a pluralist legal space characterized by
intertwined and overlapping legal orders, we cardlyarevive a dualist approath and we should
instead rely on new remedies. Nowadays, it is exthe difficult to determine ex anteho $ould
exercise a competence X or Y and legal tools sed@uhbsidiarity are highly valuable to the exteat th
they guarantee flexibility ex post. The key issosvadays ishowto exercise the competence X or Y.
It is here interesting to note some parallel moeasthe one hand, the Union is to exercise its ppwe
with due regard and respect for constitutional itierof the Member State; on the other hand, the
Member States should exercise their own powers avithregard and respect for EU law as illustrated
by the retained powef&

Both situations clearly show that there is a nemdnfiutual loyalty in the European legal space.
Comparing the US, the EU and Germany, Daniel Hathar distinguished between an entitlements
approach and a loyalty approathThe formertakes a federal constitution as granting each leme
unit of government a set of regulatory tools thayrbe used without regard to whether the exerdise o
these powers serves the system of democratic gowegras a whole »while the latter nsists that
each level or unit of government must always aatrsure the proper functioning of the system of

2" gee Jean-Philippe Feldmaha bataille américaine du fédéralisme, John C. @alh et l'annulation (1828-
1833)L éviathan, PUF, 2004 ; Olivier Beaud, « Fédérali@nsouveraineté. Notes pour une théorie constitnédte de
la Fédération », (1998) Revue du droit publi83 ; Thierry ChopinlLa République « une et divisible ». Les fondements
de la Fédération américain®lon, 2002.

278 Carl J.Friedrich Constitutional Government and Democracy : Theory Bnalctice in Europe and Americ&inn and
Company, 1950.

27® 5ee the numerous attempts at theorizing « shanezteignty » whereas we should just discard thedvwordescribe the
EU as the same idea could be conveyed for instaygeshared power ».

280 Already, Carl J. Friedrich waspeaking of 4he beginning of the end of the traditional legatians related to problems
of sovereignty or distribution of competences arsfifutional structures.

1 pualist federalism is in our view an expressiondoglism between legal orders. It does not fit &omger the new
relationships between orders.

282 , T
See Lena Boucon'’s contribution in this volume.

283 Daniel Halberstam, « Of Power and Responsibiitite Political Morality of Federal Systems » (2008)\Arginia Law
Reviews, 731.
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governance as a whole®®* In the context of the European Union, the enti#ats approach seems to
coincide largely with the division of powers don#&iwhereas the loyalty approach fits particularly
well our thesis. Interestingly, Halberstam’s stgpeefference for loyalty over entitlements echoey ve
much theCilfit casé®® where the ECJ made clear that interpretation ofl&should be conducted
“in the light of the provisions of community lass a whol& Such a conception underlines the fact
that the EU and the domestic legal orders cannogdp@rded either in a dualistic or in a monistiei
hierarchical way: there is a European legal spaaehich every judge, be it national or supranationa
is part of a community of interpreters who are regflito take into account the existence of compgetin
principles and rules, above all those embodyingdbetity of the respective legal ordéf8.

For those who yearn for order, it would certainby tmore satisfactory to adopt a dualist approach.
However, this is no longer possible, nor even appate. Even the national judges for whom division
of powers was paramount have started minimizindpé best illustration being Germany. In factts i
Maastricht ruling, the Federal Constitutional Cduatd insisted that it would not refrain from stigi
down EU acts that would be deemadtra-vires If it repeated its stance in its Lisbon judgemdiné¢
Court qualified it to a large extent in thioneywellruling®’ under which a breach of Member States
competences on the part of the European bodiedwiflunished only it is sufficiently qualified and
leads to a structurally significant shift to thardreent of the Member States.

The late evolutions in EU law seem to confirm Garedrich’s earlier prophecies on nascent forms of
federalism which can lead both to integration aifttibntiation. As he himself anticipated it, sugh
differentiated integration will not take place thgh ana priori vertical division of powers but,
pragmatically, through mutual respect in the vesreise of those powers.

28%\hid. pp. 732-734.

85 Case 283/81Cilfit [1982] ECR I-3415.

286 Miguel Poiares Maduro, « Interpreting European Lawdicial Adjudication in a Context of ConstitutadfPluralism », 1
EJLS2. In the wake of Ronald Dworkin, some scholarsehelaborated on this phenomenon under the “intédabel.
See Samantha Besson, « From European Integrati@artpean Integrity : Should European Law Speak Jitst One
Voice » (2004) 1@European Law Journad, 257 ; Pavlos Eleftheriadis, « Pluralism anednity » (2010) 23Ratio Juris
3, 365.

287 BVerfG, 2 BVR 2661/06, 6 July 2010.
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THE PRINCIPLE OF PROPORTIONALITY, FEDERALISM AND JU DICIAL
REVIEW IN THE LAW OF FREE MOVEMENT

Jacob Oberg

Abstract

The subject matter of this paper is to unravelféseral’ nature of proportionality in Union law.des
the principle of proportionality work as a safegliaf federalism or is it merely a legal tool foeth
Court to further market integration beyond the gmif the Treaty? If federalism refers to how paver
are balanced and allocated between the centratgmest and its constituent parts, i.e. the Unioth an
its Member States, the simple answer to this quess that the principle of proportionality imposes
limits on the regulatory freedom of the Member &ain forming their national policiel order to
provide a more comprehensive response to thisiquesiis paper closely reviews the case-law of the
CJEU and analyses how different standards of ptigmatdity review may influence the allocation of
power between the Member States and the Union.

Keywords

Proportionality, Restriction to free movement, Famgntal rights, Sensitive national policies, Public
morality

Introduction

In the seminal article on proportionality draftegl ®rainne de Burca, the author argues that where a
(member state) ‘measure is seen to be primariljivithe competence of the state, the Court isyikel
to be reluctant, unless a very important Commuinitgrest is adversely affected, to examine the
proportionality of the national measure too clos&fThis assertion of de Burca concerning the
underlying reasons behind the Court of JusticenefEuropean Union’s (the ‘CJEU’ or the ‘Court’)
standard of proportionality review reveals the delist’ dimension of proportionality and the sudbje
matter of this paper, which is to unravel the ‘fedfenature of proportionality in Union law. Dodet
principle of proportionality work as a safeguardfefleralismd® or is it merely a legal tool for the
Court to further market integration beyond the gmif the Treaty? If federalism refers to how paver
are balanced and allocated between the centratgmest and its constituent parts, i.e. the Unioth an
its Member States, the simple answer to this quess that the principle of proportionality imposes
limits on the regulatory freedom of the Member &anh forming their national polici€S? In order to

Y PhD Researcher at the European University Institbterence. E-mail: Jacob.Oberg@EUl.eu. Postal exfdrVilla
Schifanoia, Via Boccaccio 121, 1-501 33 Firenze/ltsin extended version of this paper was preseated EUI
Workshop, “Deconstructing Federalism Through Compete” on June 14, 2011. Special thanks to F.-XleMénd L.
Boucon for organizing the Workshop and to Prof.Azoulai and Prof G. Monti for their support and sbnctive
comments; and to Prof. B. Ackerman, M. P. Maduro Bnde Witte for their participation.

28 See De Burca, G ‘The Principle of Proportionalitylats application in EC law’ (1993) 13 YBEL 105,1d.2.

289 Federalism is in this respect understood as ftirtheboth unity and diversity in the application Ghion law. See
Tridimas, T,General Principles of EU layOUP, 2006), pp. 240-241.

20 5ee Lennaerts, K ‘Federalism and the rule of [gsvspectives from the European Court of Justic@f-8rdham Int'l L.J.
2009-2010, pp. 1338-1384at p. 1339 and 1386; Craig, P and De BurcaEG,Law-Text, cases and materigUP,
2008), p. 719.

65



Jacob Oberg

provide a more comprehensive response to this ignestis however necessary to closely review the
case-law of the CJEU and analyse how differentdstals of proportionality review may influence the
allocation of power between the Member States hadUnion.

Prior to this, it is nevertheless useful to resthte‘proportionality test’ as this is framed bgt8ourt.
According to the Court’'s standard formula, resipics to the fundamental freedoms must: i) be
justified by imperative requirements in the genartdrest,ii) be suitable for securing the attaintref

the objective which they pursue (the suitabilitgt}eiii) not go beyond what is necessary in order
attain it (the least restrictive measure test, ‘LR, iv) be applied in a non-discriminatory manner
and not constitute arbitrary discrimination, v) aa#le into account equivalent restrictions that may
have been imposed by other Member St&feBhis proportionality formula appears to be a formal
legal classification which says very little on h@nroportionality review is undertaken in a specific
case concerning an alleged infringement of the fnegement rules by a Member State or a private
party?®® Proportionality is in fact very context-depended that its actual scope or meaning is
conditioned on the specific circumstances of thgef4 Proportionality as a legal classification is
used to categorize a large number of cases cortteiitie the balancing of private and public intesest
and the balancing of Union interests and MembeteStaerest$? These cases have sometimes very
little in common and may concern completely diffdérareas of law. The only common denominator is
that they involve a proportionality assessmentstdad, the relevant matter is with what level of
intensity the CJEU applies the ‘suitability’ testdathe ‘LRM’ test and what factors are decisive whe
the Court determines the intensity with which it whdertake the proportionality teSE.

What is meant by rigorous proportionality review®e g though it is admitted that judicial review of
restrictions to the fundamental freedoms takeseptata sliding scale between very marginal review
and extremely close scrutiny of the Member Statésice, | will in order to clarify the discussiom i
the paper, broadly distinguish between ‘rigorousenient’ proportionality review in the law ofde
movement.”®” A ‘rigorous’ application of the proportionality g& implies that the CJEU closely
reviews whether the measure undertaken by the MeBtiage is genuinely suitable for achieving the
stated legitimate objective and if so, whetherNteamber State undertook the least restrictive measur
for intra-community trade in order to achieve tteted legitimate objectiv&®in this regard, the Court
may even go so far as to suggest alternative messurich according to it are equally appropriate fo
achieving the stated legitimate objective and ttake on the role as judicial policy maket.As
exemplified by theCaixa Bankcase, the CJEU closely considered whether theckrprohibition on
the use of sight accounts was the least restrigtieasure to achieve the objectives of consumer
protection and the encouragement of medium and lengy saving. The Court found that the

291 see Tridimassupranote 289, pp. 209-212; Harbo, The function of proportionality analysis in Europekaw, Thesis
submitted with a view towards obtaining a degre@ottor of Laws of the European University Ins&uf6 January
2011, p. 38.

292 5ee Case C-55/9Gebhard [1995] ECR 1-1931, paras. 37-38; C- 434/p#pkainen and Leppik2006] ECR p. 1-9171
Opinion of Advocate General Maduro, para 31.

293 See De Burcasupranote 288, p. 106.

204 See Tridimassupranote 289, p. 137 and 140; De Bursapranote 288, p. 113.

295 See Tridimassupranote 289, p. 138.

29 5ee Craig, FEU Administrative Law(OUP, 2006), p. 657 and pp. 704-711; De Busigpranote 289, p. 105 and 111.
297See De Burca, Gsupranote 289, p. 111 and 113; Crasgipranote 296, at p. 657.

2% 5ee Gerrards, J, ‘Pluralism, Deference and thgyiMarf Appreciation Doctrine’European Law Journ&2011, vol. 17-1,
pp. 80-120, at p. 88; De Burcgypranote 288, pp. 139-141.

299 See Case C-104/7Be Peijper,[1976] ECR 613, paras. 24-28; Case C-178(Bdmmission v Germany1987] ECR
1227, paras. 35-36, 51. See Chalmers, D, Davied]dati, G, Tomkins , A European Union Law (CUP, 2006), pp.
845-846.
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prohibition was contrary to the free movement of/®es since it considered that this prohibitiorswa
disproportionate in relation to the objectives a@btpcting consumers and the encouragement of
medium and long term saving® ‘Lenient’ application of proportionality impliesnothe other hand
implies that the CJEU gives the Member States eliggr when choosing the less restrictive measure
without closer scrutiny or engages in very margireliew without applying the LRM test® As
exemplified by theSanta Casacasethe CJEU will thus only intervene if the measuresdn by the
Member State is manifestly disproportionate, givke facts of the case, for achieving the stated
objective®*”?

In the attempt of establishing a relationship bevproportionality and the federalism conception, i
is recognised that a rigorous application of thagiple of proportionality by the Court is suscéjxi

of furthering the fundamental freedoms at the coftnational regulatory freedo® Lenient
application of proportionality in relation to natial measures restricting the fundamental freedems i
on the other hand liable to lead to a preservatioMember State powers to regulate the national
market in the area concerned to the detrimentefuhdamental freedoms.

This paper intends to analyse why the CJEU undestakrigorous review of proportionality in certain
cases and wherefore the CJEU carry out a lessotggrroportionality review in other cases in the la
of free movement. It will also be discussed howpprtionality is applied to impose restrictions be t
Member States’ regulatory freedom and to what éxdespecific standard of proportionality review
maintain respectively undermines national discretitodeciding on how their national market should
be regulated. The paper unfolds as follows. Th&t fection of the paper will discuss under what
circumstances that the CJEU undertakes a striciewewf proportionality. This section also
endeavours to explain the underlying reasons bethiedCJEU’s rigour review of proportionality in
this type of cases. The second section of the paf@enines under what conditions and why the CJEU
apply proportionality in a lenient manner givingdhietion to the Member States’ policy choice. This
section will particularly review cases concernedhvgensitive national public policies and national
fundamental rights concerns. The final part ofgihper, will summarize the findings of the papes A
to the limitations of the paper it is recognisedttthe case-law on proportionality and fundamental
freedoms is substantial and hence it has not bessilge to review all cases. Instead of attempiing
cover all cases, a selective but in-depth appréashbeen the chosen methodology. Consequently |
have endeavoured to select cases which are cordralver arguably, because they were decided by
the Grand Chamber of the Court, had a large impathe development of the CJEU’s case-T&w.

300566 Case C-442/02aixaBank Francg[2004] ECR 1-8961, paras. 21-23.

301 5ee de Burcaupranote 288, p. 112, 127 and 148; Tridimsagpranote 289, pp. 214-220; Harbsypranote 291, p. 39
and 46-47.

392 5ee Case C-42/0kjga Portuguesa de Futebol Profissional and Bwiretnational,[2009] ECR p. I-7633, paras. 66-67,
69-71; Case C-124/9¥a&ra,[1999] ECR p. I-6067, paras. 35-37, 39 and 42.

303 5ee Maduro, M. PWe the Court: The European Court of Justice andEi®pean Economic Constitutip(Hart, 1998),
pp. 108-109; Tridimasupranote 289, p. 207.

304 5ee Skouris, V, ‘ Self-conception, challenges Ratspectives of EU Courts’ in Ingolf Pernice, Judi&okott and Cheryl
Sanders (eds},he Future of the European Union Judicial Systédomos 2006)
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Judicial Review of Restrictions to Fundamental Freeoms: The Federalist Dimension of
Proportionality

Strict proportionality review- Union regulation ofhe area concerned, markedly discriminatory
effects on firms and citizens endeavouring to exsectheir fundamental freedoms and no sensitive
national public policy at stake

As a point of departure, it is recognised thatrietgtns to the fundamental freedoms are, as a rule
reviewed closely in the law of free movement. Tisisnot surprising given that the four freedoms
constitute the cornerstones of Union law and theean integration projett Thus, the CJEU tend
to analyse closely whether the national restrictmthe fundamental freedom at stake is suitalbie fo
achieving the stated objective and if that is thee¢ the Court subsequently apply the LRM test
without giving discretion to the Member Statesamiing their policies®® The cases discussed in this
section,LavaP®” and Caixa Bank are both illustrating examples of a rigorous eewiof both the
justification offered by the defendants and theppr@ionality of the restriction to the fundamental
freedoms.

Laval — strict justification review in the field posted workers

I will commence my examination with discussing theval case, since this is a recent expression of
the Court’s stringent assessment of the ‘suitgbildst. The case was essentially concerned with th
issue whether collective actions undertaken by $hkadade unions, aiming to require a non-domestic
service provider to sign a collective agreementcivhprovided for more worker protection than
Swedish mandatory legislation and the Posting Wsrk@irectivé®® and which simultaneously
intended to require the non-domestic service pevid enter into pay negotiations with the trade
unions, was contrary to the Treaty rules on freevarent of services. The relevant factual
background was that, Laval un Partneri Ltd (‘Layed’ company incorporated under Latvian Law and
with registered office was in Riga (Latvia), had,aarly May 2004, posted several dozen workers
from Latvia to work on Swedish building sites. Twerks were undertaken by a subsidiary company,
L&P Baltic Bygg AB (‘Baltic Bygg’). The work includd the renovation and extension of school
premises in the town of Vaxholm, in the Stockholreaa Laval, had signed, in Latvia, collective
agreements with the Latvian building sector’s traohon but was not bound by any collective
agreement entered into with any Swedish trade umiodune 2004, contacts were established between
a representative of Laval and of Baltic Bygg on ¢ime hand, and, on the other, a delegate of local
trade union branch No 1(‘Byggettan’) of the Swedishilding and public works trade union
(‘Byggnadsarbetareférbundet’). Negotiations weranecenced with Byggettan with a view to
concluding a tie-in to the collective agreement ftire building sector, signed between
Byggnadsarbetareférbundet and the Swedish buildirgnployers’ association (‘the
Byggnadsarbetareférbundet collective agreementyggBttan also required that Laval should
guarantee the Latvian workers an hourly wage of SE&. However, no agreement was
reached’’Subsequently, collective action by Byggnadsarb#igsandet and Byggettan was initiated
on 2 November 2004 following advance notice of ack&de of all work at all Laval construction

3% 5ee Craigsupranote 296, at p. 704.

308 5ee Gerrards, J,” Fundamental rights and otherasts - should it really make a difference?'EinBrems (ed.)Conflicts
between Fundamental Righsntwerp, (Intersentia 2008), pp.655-690, at p1.68

307 See Case C-341/0Baval un Partnerj[2007] ECR 1-11767.

30856 Directive 96/71/EC of the European Parliamedtafrthe Council of 16 December 1996 concerningpbsting of
workers in the framework of the provision of seesadOJ 1997 L 18, p. 1). (PWD’).

309 See Case C-341/0baval un Partneriparas. 27-30.

68



The Principle of Proportionality, Federalism anddicial Review in the Law of Free Movement

sites. As from 3 December 2004, the Swedish et@afr$’ trade union (Svenska Elektrikerforbundet)
(‘the SEF’) joined in as a solidarity action. Alleetrical work being carried out on the Vaxholm
building site was thus halted. After the work oattkite had been interrupted for some time, Baltic
Bygg became the subject of liquidation proceedimgd the Latvian workers posted by Laval to the
Vaxholm site returned to Latvid®® In December 2004, Laval commenced proceedingsrdéfe
Arbetsdomstolen (Swedish Labour Court) seekingriatia a declaration as to the illegality both of
the collective action by Byggnadsarbetareforburadhet Byggettan, and of the solidarity action by the
SEF. Arbetsdomstolen referred to the CJEU the isdhether the collective actions undertaken by the
Swedish trade unions, were contrary to Article 2dad Article 49 EC™

In terms of the restriction, the CJEU held that tigiat of trade unions of a Member State to take
collective action by which undertakings establishedther Member States may be forced to sign a
collective agreement- certain terms of which defrarh the legislative provisions and establish more
favourable terms and conditions of employment gands the matters referred to in the PWD, and
other matters not referred to in there—constitutedrestriction on the freedom to provide
services™The CJEU thereafter considered the justificatioml atressed that the right to take
collective action for the protection of the workerfsthe host State against possible social dumping
could constitute an overriding reason of publieiast, which in principle could justify restrictianf
one of the fundamental freedoms guaranteed by tteaty. However, as regards the specific
obligations, linked to the signing of the colleetimgreement for the building sector, which thedrad
unions sought to impose on Laval and Baltic Byggway of the contested blockading action, the
CJEU found that this obstacle could not be justifiéth regard to such an objectiVe’As regards the
negotiations on pay which the Swedish trade unsmsght to impose, by way of the contested
collective actions against Laval and Baltic Bydwg CJEU opined that Community law certainly did
not prohibit Member States from requiring such utadéngs to comply with their rules on minimum
pay by appropriate means. However, the CJEU fohatlthe collective actions could not be justified
in the light of the public interest objective, whahe pay negotiations which the contested collecti
action sought to require Laval enter into formed p& a national context characterised by a lack of
provisions, of any kind, which were sufficientlyeggise and accessible that they did render it
impossible or excessively difficult in practice floaval to determine the obligations with which isv
reqléilzed to comply as regards minimum pay. Consettyyehe restriction was contrary to Community
law.

If we enter into a more detailed scrutiny of theval case, it can first be discussed whether this case
really was about proportionality or whether thiseavas primarily concerned with the scope of the
justification invoked by the trade unions. In myirdpn, it appears that the case is predominantly
concerned with the justification and the basic @ssehether collective actions, serving to impose
conditions not provided for by Swedish mandatogydtion, on foreign employers can be justified in
the light of the legitimate objective of protectipgsted workersLaval is however relevant from a
proportionality perspective in the sense that indestrates how the Court applies the suitabiligt te
and how strictly it scrutinize whether certain meas from private actors, namely collective actjons
are considered suitable for attaining the legitev@tjective of protection of workers.

310 Ibid., paras. 33-38.

Ibid., paras 39-40.

Ibid., para. 99.

Ibid., paras. 103, 107 and 108.
Ibid., paras. 109-110.
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The CJEU’s approach must be considered as a ‘tigbroistification review for two reasons.
Firstly, the CJEU did not consider, within the sead the proportionality test, whether the Latvian
workers were subject to similar or essentially Bmiequirements in Latvia as to minimum wage and
collective agreements, as was suggested by Adv@Geteral Mengozzi™ If the Court had examined
the protection provided by the Latvian collectiggeements and found that the protection provided by
the Latvian collective agreements were substaptiliver than the protection provided for by
Swedish statutory legislation and the Swedish cblle agreements, it could be argued that the Court
should have considered the collective actions astifipd in order to protect Latvian
workers3*'Secondly, the CJEU did not even consider whethertjective pursued by the Swedish
trade unions, protection of Swedish workers, coodle been achieved by any less restrictive
measures. Since there were no mandatory Swedisf onl minimum pay it is possible to agree with
Advocate General Mengozzi that the collective ardtiserving to establish a minimum pay was indeed
suitable for the protection of Latvian workers @acvoid social dumping to the detriment of Swedish
workers®'® Nevertheless, the Court did not accept this ambraghereas it found that the collective
actions, pursued with the intent to require Lawalsign all the terms of the ‘Byggnads collective
agreement prior to enter into pay negotiations, was an appropriate means for securing the
protection of workers. Since the collective acti@nstake was not suitable for the protection of
workers it was not even necessary for the Courbtwsider less restrictive measutés.

It is further noticeable that that the trade unsojustification was not assessed in the light efftlee
movement of services and Article 49 but assessesaply in the light of the PWDB?° The rigorous
review of the trade union’s justification can tHere primarily be explained by linking it to the
implications following from the PWD and the absené¢eational minimum rules on wag&dn this
respect, it is argued that the PWD in essenceD#ective which primarily intends to enhance the
cross-border provision of servicg$.In this respect, the PWD must be considered asnarete
manifestation of the principles expressed in Aeti4® EC. This assertion is based not only on time ai
of the Directive but also on the fact that the daghl basis for the Directive was found in the gtka

of the Rome Treaty concerning free movement ofisesvand establishment, namely 57(2) and 66 EC
(now after amendment Article 53(1) TFEU and Arti@2 TFEU)*® It is therefore logical that the
restriction imposed by the collective actions arripreted in the light of the PWD whereas PWD
provides a clear limit on what restrictions thatrivieer State can impose on the cross-border provision
of services?® Thus, the PWD gives detailed normative guidelioeshow restriction to the free
movement of services protected by Article 49 ECudhtve assessed. The PWD basically implies that

315 see Deakin, S ‘Regulatory Competition after Lavd0) Cambridge Yearbook of European Legal Studips5p1-609,
at p. 609.

318 See Case C-341/0baval un Partneri Opinion of Advocate General Mengozzi, paras. 268; 272-273, 282; Barnard,
C, Substantive Law of the E(OUP, 2007), pp. 378-379; Craig and De Bustgmranote 290, p. 820; Azoulai, L “The
Court of Justice and the Social Market Economy: Engergence of an Ideal and the Conditions for its iRat#bn”,
Common Market Law Reviewol. 45, n° 5, October 2008, p. 1352; Chalmeiiaf supranote 299, pp. 840-844.

317 See Case C-341/0baval un Partnerj Opinion of Advocate General Mengozzi, para. 2&%kin,supranote 315, pp.
586-587.

318 See Case C-341/0baval un PartneriOpinion of Advocate General Mengozzi, paras. 258-26
319 See Azoulaisupranote 316, at p. 1352

32011 this regard it may be noted that the Court iy fecussed on discussing the scope of the PWDOtarmbnsequences for
the justification review: See paras- 63-85, 108Sde also Deakirsupranote 315, pp. 595-596, 599.

321 See Barnardsupranote 316, p.478.
322 Recitals 1-6 of the PWD. See Dealsnpranote 315, pp. 597-599.
32 See Case C-341/0baval un PartneriOpinion of Advocate General Mengozzi, paras. 58 B4l

324 Ibid., at para. 149.
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the host state can impose their mandatory rule$omgign employers and that the host state can
impose collective agreements on foreign employeithe collective agreements have been made
universally applicabl& When it comes to the protection of workers, theDP¥\focus is on posted
workers and their terms and conditions of employinand not on workers in the host state and their
protection against social dumpiffgThe Court’s approach to the justification offeradtbe Swedish
trade unions is also based on a very restrictiterpnetation on how collective actions can sene th
protection of workers. Protection of posted workeydn this regard considered by the Court as
accomplished if the foreign undertaking respecéshbst state’s core of minimum rules provided for
by the PWD*’

Based on these premises, the obvious inferendeisttie PWD therefore prohibit the imposition of
conditions and requirements for the protection adtpd workers in matters which are not covered by
the PWD3*® Given that that the ‘Byggnads’ collective agreetmbad not been made universally
applicable pursuant to the PWD and given that tBgggnads collective agreement’, imposed
obligations on Laval, which went further than th&/P, e.g. additional pecuniary obligations in the
form of an obligation to pay additional insuraneerpiums, building supplements and a premium for
pay review, the Court deemed the collective act®gving to impose this collective agreement as
clearly disproportionat&’ Further, whereas Sweden lacks rules on minimum gagt whereas the
pay negotiation obligations which the collectivei@ts served to impose were not provided for by
Swedish mandatory legislation and whereas the pegotration obligations did not constitute
requirements on ‘minimum pay’, the Court came t® tonclusions that these obligations also were
disproportionaté®

Caixa Bank France- strict application of the LRMttm the field of financial services

Another illustrating example of a rigorous reviewproportionality is theCaixa Bankcasewhich
concerned the issue whether French legislationtwhiohibited a credit institution from remunerating
sight accounts in their own currency was contrarthe free movement rules. Having established that
the French legislation constituted a restrictiothi® freedom to provide services, the CJEU consitler
whether this restriction could be justified. Thefech Government argued that that the prohibition on
remuneration of sight accounts was justified on thesis of consumer protection and the
encouragement of medium and long-term saving arad the prohibition was necessary for
maintaining the provision of basic banking servieghout chargé®The CJEU did not consider the
argument proposed by the French Government comgnend held that although consumer
protection, invoked by the French Government, wasegitimate objective that could justify
restrictions from the fundamental freedoms, thehmition at issue even supposing that it ultimately
presented certain benefits for the consumer, dotesti a measure which clearly went beyond what
was necessary to attain that objective. Even ifGbeart recognised that the removal of the prolohiti
against sight accounts entailed for consumers amrase in the cost of basic banking services, the

325 Case C-341/03,aval un Partneriparas. 73-80

326 See Joined Cases C-369 & 376/8fhlade[1999] ECR 1-8453para. 35; Case C-341/02pmmission v Germarjg005]
ECR 1-2733, para. 24; Case C-341/08val un Partnerjpara. 57.

327 Sciarra, S ' Viking and Laval: Collective Labour Rig and Market Freedoms in the Enlarged E2D07-8), 10
Cambridge Yearbook of European Legal Studies, 544, 576.

328 Case C-341/08,aval un Partneri paras. 80- 81 and Opinion of Advocate General Menigparas. 286-307.

329 Case C-341/09,aval un Partneri, paras. 20 and 83; Achtsioglou, E 'What futwetfade union rights after the recent
case law of the European Court of Justice? (IREC, 0201Workshop 4), 12. Available at
<http://www.fafo.no/irec/papers/EftychiaAchtsioglpdf. > Last accessed at 28th September 2011.

330 case C-341/08,aval un Partner;j paras. 69-71; Azoulasupranote 316, p. 1352.
331 Case C-442/0X aixaBank Francgparas. 19- 20.
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possibility might be envisaged that consumers vati@ved to choose between an unremunerated
sight account with certain basic banking serviesaining free of charge and a remunerated sight
account with the credit institution being able taka charges for banking services previously pralide
free, such as the issuing of cheques. In relatidhé justification based on encouragement of nmadiu
and long-term saving, the CJEU observed that, vthéeprohibition of remuneration on sight accounts
was indeed suitable for encouraging medium and-teng saving, it nevertheless remained a measure
which went beyond what was necessary to attainabjgictive** The French legislation prohibiting
remuneration of sight accounts was thus dispropaate and contrary to Article 43 EC.

Why is Caixa Bankan instructive example of rigorous proportionaligview? Even if the CJEU
admitted that the French legislation was a suitai®ans for protecting consumers, it considered that
there were less restrictive measures to achiewe dbjective, namely providing consumers with a
choice between remunerated and unremuneratedagigbtints. As to the encouragement of long-term
saving, Advocate General Tizzano suggested thasunes such as the setting of a maximum ceiling
on interest rates on sight accounts or the creafiamcentives for medium- and long-term investnsent
were adequate alternatives for encouraging lonm teaving®>The CJEU did however take an
uncompromising stance and simply found that thénipitton against the use of sight accounts was
disproportionate in relation to the pursued objegtiwithout justifying why that prohibition was
disproportionate.

Consolidated analysis of Laval and Caixa Bank- vanatthe common reasons for strict justifications
review?

If we are trying to make a consolidated analysisaifaf** andCaixa Bankthere are two common
explanations why the CJEU was engaged in a rigoppaportionality/justification review in these
cases. First, the rigorous proportionality reviemCaixa BankandLaval can be explained by the fact
that the measures imposed by the French Goverrameinthe Swedish trade unions had very adverse
effects on the affected undertakirigsin the case o€aixa Bankthe French measure deprived Caixa
Bank of its competitive advantage over French ualergs in the provision of financial services in
the French markét® In Laval, as stated above, the collective action by thed&ketrade unions
effectively implied that Baltic Bygg and Laval wetempletely stopped from performing any work at
the worksite and subsequently entailed that Baygg went into bankruptcy’ In addition, the
collective actions entailed that the Latvian woskést their temporary employment in Swetién
Secondly, it is argued that that the intense rewséproportionality inCaixa BankandLaval can be
explained based on the assumption that the restictin these cases were of a particularly
‘protectionist’ nature in that they constituted inedtly discriminatory measures harming foreign
undertakings more than domestic undertakiiyt. is reasonable to assume that the CJEU regarded
the national measures iGaixa Bankas measures designed to insulate its own produseds
undertakings from foreign competition and the measfrom the trade union lraval as a means to

332Ibid., paras. 21- 23.

333 See Case C-442/02aixaBank FranceOpinion of Advocate General Tizzano, para. 102.

334 See Barnard C,'Viking and Laval: An Introductiof007-8) 10 Cambridge Yearbook of European Legalli8ti463, at
p. 491 regarding the reasons for the strict revielaval.

35 See De Burcasupranote 288, p. 148

336 See Case C-442/0Caixa Bank Franceparas 12-14.

331 See Case C-341/0baval un Partneri paras. 37-38.

338 See Case C-341/0baval un Partnerj Opinion of Advocate General Mengozzi, para. 256.

339 See Baquero Cruz, Between Competition and Free Movement: the Economitst@ational Law of the European
Community (Hart Publishing, 2002), p. 123; Cragypranote 296, p. 706; De Burcsypranote 288, p. 133 and 148.
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protect the trade union’s established position e $wedish labour market, domestic workers and
domestic undertakings to the detriment of non-daimeservice providers and non-domestic

workers3*

Lenient Proportionality Review

Measures infringing the fundamental freedoms iolecy area where the Member States’ derogation
from the fundamental freedoms is related to funddaleights and constitutional identity concerns

This section discusses the basic tension betwegkemfteedoms and fundamental rights. In this
regard, is submitted thaundamental rightsas a valid justification from derogating from the
fundamental freedoms must be concerned with the aspects of fundamental rights; i.e. individual
autonomy, democracy and human digrftyln addition, if a Member State’s derogation szl
considered as a fundamental right it needs to tkegied by the national constitutions and the eeiev
international human rights instruments.

Since the case is the most recent expression dCidB#J)'s sensitivity to national fundamental rights
concerns it is appropriate to illustrate the fundatal rights case-law with th&ittgensteircase. The
case was concerned with whether the Austrian lawthenabolition of nobility which prohibited
Austrian nationals to bear any title of nobilityasvcontrary to the Union rules on citizensHifThe
appellant in the case, lllonka Sayn Wittgensteim,Aastrian citizen, was born llonka Kerekes in
Vienna in 1944 (‘Mrs Sayn Wittgenstein’). In Octol991, her surname was however recorded as
‘Havel, née Kerekes’' due to an adoption under Gartaav by a German citizen, Lothar First von
Sayn-Wittgenstein, which was formalised by decisadnthe Kreisgericht (District Court) Worbis
(Germany). When she wished to have her new iderddistered with the authorities in Vienna, those
authorities wrote to the Kreisgericht Worbis in Jary 1992 for further particulars and that court
subsequently issued a supplementary decision gpegithat on adoption her birth surname became
‘Flrstin von Sayn-Wittgenstein’, the feminine fowwh her adoptive father's surname. The Viennese
authorities thereupon issued Mrs Sayn Wittgenstetim a birth certificate on 27 February 1992, ie th
name of llonka Furstin von Sayn-Wittgensteifi'On 27 November 2003, the Austrian
Verfassungsgerichtshof (Constitutional Court) nthaless gave judgment in a case whose
circumstances were similar to those of Mrs Sayrgditstein and ruled that the Law on the abolition
of the nobility precluded an Austrian citizen fraoquiring, through adoption by a German citizen, a
surname composed of a former title of nobiffBometime after that judgment, the registration
authorities in Vienna took the view that Mrs Sayittgénstein’s birth registration was incorrect and
consequently, on 5 April 2007, they notified hertledir intention to correct her surname in thehbirt
register to ‘Sayn-Wittgenstein’. On 24 August 20@#spite her objections, they confirmed that

340 Craig and de Burcaupranote 290, p. 551. Regarding protectionist effeftgazle union actions, s&ease C-438/05,
The International Transport Workers' Federation aflte Finnish Seamen's Unid2007] ECR p. 1-10779, opinion of
Advocate General Maduro, paras. 68 aid

341 See Gerrardsupranote 306, p. 671.

342 See Case C-112/08chmidberger[2003] ECR p. 1-5659; paras.69, 71, 76, 79-80, @a86/02,0mega [2004] ECR, I-
9609, paras. 32-34; C-244/0bynamic Medien[2008] ECR I-505 , paras 39-41; Case 208/88yn Wittgenstejn
judgment of 2% December 2010, nyr, para 82, 89; Gerrasdpranote 306, pp. 672, 690.

343 Gesetz tiber die Aufhebung des Adels, der weltfidRiter- und Damenorden und gewisser Titel und Wiiyabf 3 April
1919 (StGBI. 211/1919), in the version applicablé¢ht® main proceedings (StGBI. 1/1920; ‘the Law om d@bolition of
the nobility’). It has constitutional status unddéwticle 149(1) of the Federal Constitutional Law (Rles-
Verfassungsgesetz).

344 Case C-208/0%ayn Wittgenstejparas. 20-23.
345Ibid., paras. 24-25.

73



Jacob Oberg

position. Her administrative appeal against thairee of action having been dismissed, Mrs Sayn
Wittgenstein sought to have the decision overturogedhe Verwaltungsgerichtshof (Constitutional
Court, Austria) arguing that it would be an inteeigce with her rights of freedom of movement to
require her to use different surnames in differéfémber State¥°The Constitutional Court
subsequently referred the case to the CJEU foelarpnary ruling.

The CJEU found that the refusal, by the authoritife Member State, to recognise all the elemeits o
the surname of a national of that State as detednim another Member State, in which that national
resides, and as entered for 15 years in the regéteivil status of the first Member State, was a
restriction to the exercise of the Union rules dizenship®’ The CJEU thereafter considered the
justification and held that in the context of Alestr constitutional history, the Law on the abolitiof

the nobility, as an element of the Austrian natiddentity, should be taken into consideration when a
balance was struck between legitimate intereststandight of free movement of persons recognised
under Union law® The CJEU then held that the justification basedhenconstitutional status of the
Law on the abolition of nobility was related to fialpolicy and that objective considerations relgti

to public policy were capable of justifying, in aekhber State, a refusal to recognise the surname of
one of its nationals, as accorded in another Mensiate. The CJEU stressed that the specific
circumstances, which may justify recourse to thacept of public policy, may vary from one
Member State to another and from one era to anofier Austrian Government argued that the Law
on the abolition of the nobility constituted implentation of the more general principle of equality
before the law of all Austrian citizens. The CJEgaffirmed, by referring to the Charter of
fundamental rights that the Union legal system uoraddy sought to ensure the observance of the
principle of equal treatment as a general prinagbllaw and that there was no doubt that the ohject

of observing the principle of equal treatment wasipatible with Union law**The CJEU further held
that it was not indispensable for the restrictiveasure issued by the authorities of a Member &tate
correspond to a conception shared by all MembeteStas regards the precise way in which the
fundamental right or legitimate interest in quastigas to be protected and that, on the contragy, th
need for, and proportionality of, the provisionsopitd were not excluded merely because one
Member State had chosen a system of protectioardiff from that adopted by another Statahe
CJEU then referred to Article 4(2) TEU, and empbedithe Union’s obligation to respect the national
identities of its Member States, which included status of the Austrian State as a Republic. The
CJEU concluded that by refusing to recognise tH#enelements of a name, the Austrian authorities
responsible for civil status matters did not gottfar than was necessary in order to ensure the
attainment of the fundamental constitutional oljectpursued by them and the restriction was
consequently proportionaté"

Wittgensteirfirstly pronounces that, the protection of fundataérights is a legitimate interest which,
in principle, justifies a restriction of the obligans imposed by Community law, even under a
fundamental freedom guaranteed by the Treaty ssitheafree movement of good$e Wittgenstein
judgment further follows the path of the case-lavschmidbergerOmegaandDynamic Medierand

the ruling consequently reinforces the perceptiwt in cases where the Member States’ justification
from derogating from the fundamental freedoms lateel to a genuine fundamental rights concern,
the CJEU is ready to confer the national autharitwth a broad discretion as to decide whethess le

346 Ibid., paras. 27-30.

Ibid., para. 71.

Ibid., paras. 83-84.

Ibid., paras. 87-89.

¥05ee also Case C-384/98pine Investmenf1995] ECR I-1411, para.51.
%15ee Case 208/08ayn Wittgenstejrparas 91- 93.
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restrictive measure could have been adopted teeaehthe pursued objectiV&. The Wittgenstein
judgment also reinforces tti@megarationale in that it displays the Court’s willingss to accept that
Member States can invoke the necessity to respamtlamental rights as respected in their
constitutions, to broaden their margin of apprésiunder an express Treaty derogation of public

policy.

The reasons for lenient proportionality review lirede cases is that the CJEU perceives that genuine
fundamental rights concern is a matter of sensitie¢ional policies, philosophical, moral and
constitutional concern§® Fundamental freedoms shall not compromise thotiicabvalues which

are essential to protecting human dignity, autonamy equality>* The Court have thus indicated, as
mentioned above, that it may review proportiondlitys closely if the derogation is related to human
dignity (Omega, principle of equality \Wittgensteip, freedom of assembl\§¢hmidberggr and the
protection of child/human dignityDynamic Mediep. It may thus be argued that Member States are
free to take measures to protect the central isttereymbols and values of their societies in ¢gall
frame of ‘fundamental rights’ and that the Coursirch cases only engages in marginal reviéw.

If we revert to the discussion aboveliaval, it is interesting to contrast this ruling with thdings in,
Schmidberger Omega and Wittgensteingiven that all these cases concerned the balanaing
fundamental freedoms with fundamental rights, gitkat the fundamental right invoked by the
defendants was recognised as a fundamental rigbhian law and had constitutional protection in
the Member State concerned and despite this theUCd@ilopted a more intense review of
proportionality in Laval than in the other cas&$. In my opinion, the different standard of
proportionality review can be explained on the ®adithe factual circumstances of the cases and the
nature of the invoked justifications.

Firstly, in SchmidbergerOmegaand Wittgenstein the national practice or rule was related to a
genuine fundamental right concern. It is doubtfhlether this was the caseliaval as it seems that
the Swedish trade unions primarily was concerngl priotecting their position on the Swedish labour
market and the protection of domestic workers amdertakings®'The Court thus seems to perceive
that the collective actions at stake did not séovachieve the legitimate objective of protectidn o
posted workers. In this regard, it was however edgly the Swedish trade unions that the
enforcement of the fundamental freedoms infringeel ssence’ of their right to take collective
action, particularly given that the collective acs undertaken by the Swedish trade union was
considered legal by the Swedish authorities an&thedish Labour Court?

As discussed above, the free movement rules argbpionality do not imply that trade union’s right
to take collective action is negat&dFrom the viewpoints of collective autonomy of eathions and

%2 5ee Case C-112/08chimdbergerparas. 82, 85-90, 92-93 ; Case C-360&\egaparas. 31, 37, 38-244/06Dynamic
Medien,paras. 44, 45 and 49; Kokott, J and Sobotta, C,e Tharter of Fundamental Rights of the European Union
After Lisbon’, EUI Working Paper AEL 2010/6. Avallke at
<http://cadmus.eui.eu/bitstream/handle/1814/15288/AVP_2010_06.pdf?sequence=3>. Last accessed %t a9
September 2011, p.9; Tridimaspranote 289, pp. 338-339; Craigypranote 296, pp. 515-516.

$35ee Craigsupranote 296, p. 516; de Burcaypranote 288, pp.127-128 and 147.
354 See Chalmers et alisupranote 299, p. 833.
355 See G Straetmans’ Note on Case C-124/97, Laar&asel C-67/98, Zenatti’, (2000) 37 CLM Rev, 991, 1002-5

36 see Lennaerts, K & Gutiérrez-Fons, J.A (2010) ‘“Tunstitutional Allocation of Powers and GenerahBiples of EU
Law’, 47 CML Rev1629, at p. 1666; Novitz, T, ‘Human Rights Analysfsthe Viking and Laval Judgments’, (2007-
2008) 10 Cambridge Yearbook of European Legal Ssusi®, at p.548.

7 see Craig and De Burcsypranote 290, p. 550.

%8 See Case C-341/0kaval un Partneri Opinion of Advocate General Mengozzi, para.@lraig, supranote 296, pp.
513-517, 679-681 regarding Article 52 of the Chaated the concept of infringing the ‘essence’ dfjat.

359 See Novitzsupranote 359, at p. 560.
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federalism, free movement and proportionality ealy entails that trade unions need to consider
whether collective actions have excessive negafifects for foreign undertakings, imposes duplicate
requirements which the service providers are ayréadind by in the home Member State or whether
the collective agreements which the collectiveamdiintend to impose on foreign undertakings does
go further than the mandatory rules of the hosedtaIn this regard, it is not difficult to foresee
circumstances where collective actions would besiclamed perfectly legal under the proportionality
test. First, there should be a limit in time andpee of the collective action. Inaval, the collective
actions seemed to be of unlimited nature and thpesof the action was substantive given that also
SEF joined in for a solidarity actiohaval was consequently stopped from performing work drene

in Swedert®! It is argued that a collective action which fomeple only lasted for a week or did not
in fact stop the foreign undertaking from perforgiiwork is much more likely to be considered
proportionate. It is also reasonably to foresedumtion where the collective actions only served t
require the non-domestic undertakings to accepirtimmum rules in the host country as required by
the PWD or a pre-existing collective agreement ndigg the minimum rates of paguch a collective
action is more likely to be considered proportien#than a collective action serving to impose
obligations which clearly goes further than thettstate’s minimum rules for the protection of pdste
workers and collective actions that serve to impgase negotiations on the foreign employer wherein
the outcome of the negotiations is completely udigtable. In sum, it the enforcement of the
fundamental freedoms Imaval did not infringe the “essence” of the right to taladlective actiof?

SecondlyLaval was concerned with a policy area that had beejesiuto Union legislation by means
of the PWD whereas this was not the casS8dhmidbergerOmega and Wittgenstéfi Despite that
the PWD is not a substantive harmonisation meaagsiiedoes not harmonise working conditions, the
PWD provides for a maximum harmonisation in relatio what rules that can be imposed a foreign
employer®® As mentioned above, the PWD and the absence iohaaminimum rules had a decisive
impact on the Court's ruling and standard of propoality review inLaval whereas the PWD and the
free movement rules prohibit the imposition of ctinds and requirements for the protection of
posted workers in matters which are not coveretheyPWD?**°

Constitutional identity, different values of fundantal rights and proportionality

There is a further difference betweBohmidberger, Omeg#yittgensteiron the one handndLaval,
which may have contributed to the different staddaf proportionality review. This difference is
concerned with the controversial concept of comtdtibal identity and the values of the fundamental
rights concernetf® There is no room here to give an exhaustive dionson this concept but | will
recount the concept as it has been understood ionUaw and by the CJEU. The point of departure
for the discussion is Article 4(2) TEU which proggithat:

360Ibid., at p. 554; Case-341/0Baval un Partneri, Opinion of Advocate General Mengozzi, paraf)-282, 284; Case C-

438/05, The International Transport Workers' Federation aftle Finnish Seamen's Unio®pinion of Advocate
General Madurgparas. 67-68.

361 See Sciarrssupranote 327, at p. 578.

%2 5ee Case C-341/0bkaval un Partneri Opinion of Advocate General Mengozzi, para. 288icle 52 (1) of the Charter
of Fundamental Rights; see however Achtsiogsupranote 329, p. 16.

33 5ee Case C-208/08ayn Wittgensteimpara. 38.

%4 5ee Acthsioglowsupranote 329, p. 15; Deakisupranote 315, p. 582.
5 5ee Sciarrsgupranote 327, p. 576.

366 See Tridimassupranote 289, p. 339; Harbo, supra note 291, pp. 57-58.
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‘The Union shall respect the equality of Membernt&defore the Treaties as well as their national
identities, inherent in their fundamental strucsyreolitical and constitutional, inclusive of
regional and local self-government...... '

Based onOmega Michaniki®®’, Wittgenstein the Court has spelled out quite clearly the bnof
Article 4 (2) TEU and under which circumstancesMember State can invoke national constitutional
concerns as defense for derogating from the fundeahfeedoms. IMichaniki, the Court held that a
national constitutional provisionvhich established a system of general incompayidiletween the
sector of public works and that of the media haal ¢tbnsequence of excluding from the award of
public contracts public works an entire categormtcactors who were also involved in the media
sector on account of a connection as owner, maametblder, partner or management executive,
without affording them any possibility of showingith regard to any evidence advanced, for instance,
by a competitor, that, in their case, there iseal risk of the type referred to above. Therefbeerule
went beyond what was necessary to achieve the ethiobjectives of transparency and equal
treatment and was incompatible with Community f&in Wittgenstein The CJEU did not refer to
legitimate objectives when justifying the propontidity of the Austrian rule iWittgensteirbut went
further and introduced the term ‘fundamental caustinal objective®®® It may be argued that
‘fundamental constitutional objectives’ is a morerisus concern for the state, than mandatory
requirements, which can be invoked when MembereStahposes non-discriminatory restrictions to
the fundamental freedom. Whereas the Court explioifferred to Article 4(2) TEU, it is contended
that the restriction, if it is to be characterissdfurthering a ‘fundamental constitutional objeeti
must mirror the core of the national constitutiordéntity. But what is meant by a fundamental
constitutional objective?

The Greek constitutional rule Michaniki thus being mainly concerned with public procuretmaw
was arguably not concerned with fundamental vatiidhe Greek state or the Greek constitution nor
immediate concerns for democracy, individual autop@r human dignity. Therefore, it did not have
any decisive on influence the CJEU’s proportiogadissessment in providing more discretion to the
Member State, when derogating from the fundamedmaldoms. InWittgenstein on the other hand
the rule on abolishing nobility names was an exgoesof the Austrian Republic and its constitutiona
identity. Accordingly, the Court was ready to givere discretion to the Austrian authorities when it
implemented its public policies on use of differenthames. Likewise, i@mega the rule prohibiting
sale of ‘simulated killing games’, was a direct mgsion of the principle of human dignity which
forms the basis of the German Basic B%Therefore, the CIJEU found that the national aitilesr
had a wide discretion in implementing their polscan how human dignity should be protected.

Consequently, as argued by Advocate General Madukdichaniki the case-law implies that more
insignificant provisions of national constitutionldw — those which do not form part of the
constitutional identity of the Member State — mayt work as a strong defense when the state is
derogating from the fundamental freedoms. Arti¢®) AEU and the Union’s obligation to respect the
constitutional identity of the Member State do antail an absolute obligation for the CJEU to defer
to all national constitutional rules. In this caseagree with Advocate General Maduro that the
principles of effectiveness and uniform applicatarnion law entails that the CJEU must be able to
review the compatibility of national constitutionalles in the light of the Treaty freedoni§ If
Member States could, without qualifications, useirtimational constitutions to derogate from Union

%7 See case C 213/0michaniki AE v Ethniko Simvoulio Radiotileora§i2008] ECR p. 1-9999.
368Ibid., paras. 62, 69.

39 5ee case C-208/08ayn Wittgensteimara. 93 and Opinion of Advocate General Sharpgtarg.65.
370 5ee Case C-36/0@mega paras. 32, 39.

371 See Case C-213/0Mlichaniki, Opinion of Advocate General Maduro, paras. 32-33.
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law, the supremacy of Union law would be endangeared this would in the end threaten the
consistency and foundations for the European lexgtr.

In Laval, it is suggested contrary to Achtsioglou that 8veedish rules on the right to take collective
actions cannot be said to constitute an expressitre Swedisitonstitutional identity/% Achtsioglou
considers that the right to take collective actoa part of the constitutional identity of Swedssed
oninter alia the assertion that it is an expression of the &&tiate Model. | do not believe that her
views are entirely persuasive. Even if the righstrike is an expression of the Social State Mdiel
does not imply that the right to take collectivéi@ts is a part of the Swedish constitutional idgnt
The basic reason for this is that classical palitindividual rights have a stronger constitutional
protection than social rights both in the Swedésal order and in the Union legal ord&f. From a
purely national perspective it appears that thietrig take collective actions provided for in Clea®
Article 14 of the Swedish Constitution can be leditby agreement while laws only can delimit other
political rights as the freedom of expression, hardagnity or the right to equaliff? This limitation

on the scope of the right is in my opinion a suéint reason to consider that the ‘right to strilees
not enjoy a very strong protection in relation they classical individual political rights. Eventife
Swedish rules on collective actions would from aghunational perspective be considered as a part o
the Swedish constitutional identity there are fertreasons why the Court iiaval was not willing to
give the trade unions a broad margin of discret@ansistent with the argumentation above, the
scope of ‘constitutional identity’ cannot be detered unilaterally by the Member State but must be
determined by the Court, taking into account theelleof protection to the right granted by
international and European human rights instrumefte argument here is that a ‘fundamental
constitutional objective’ or a ‘fundamental rigitr a state must also be recognised at the European
Union level to be successfully defended by theestst a valid derogation from the fundamental
freedoms.

It is here argued that the ‘right to take colleetaction’ is not a right of such a fundamental abger
that it gives trade unions discretion in how theaghts are enforced against the free movement.rules
In both the Community Charter of the Fundamentali@dRights of Workers (CCFSRWand the
European Charter of Fundamental Rights (EUCFR)etlagapears to be a notable distinction drawn
between the individual freedom to associate an@rofispects of trade union association, such as
collective bargaining and the right to strike. Tihght of the worker to join or refuse to join an
association is treated as an unqualified rightathiCharters. By way of contrast, rights to nedetia
conclude collective agreements and engage in tiokeaction are made explicitly subject to national
laws and practic&> For example, Article 28 of the EUCFR does not sacimallow scope for
exceptional protection of the right to strike, bather suggests that entittements under national la
may be struck down by the CJEU to the extent thay tare inconsistent with the fundamental
freedoms. The right to take collective action, esviged by Union law is therefore a right which can
be limited both by Union law, i.e. the fundameriteaedoms, and by national law and practit‘@sn

this regard, it is strongly argued that the chaitenethod and intensity of judicial review depelas
what level of protection the fundamental right log tule expressing the state’s constitutional itkent
has in international and European human rightsunsnts and in the national legal ord@rThis

372 5ee Achtsioglowsupranote 329, p. 19.
33 5ee Novitzsupranote 359, pp. 543-548, 561: Gerrarsigpranote 306, pp. 656-659.

374 See Chapter 2 Article 12, 20, 21 of the Swediststittion. This was also recognized by the CJEWanral: Case C-
341/05,Laval un Partnerj para 92.

37> See CCFSRW, Article 13, and Article 28 of the EUCFR.
378 See Case C-341/0baval un Partnerj Opinion of Advocate General Mengozzi, paras. 80-8

377 See Gerrardsupranote 306, p. 656. Regarding protection for freeddmssembly, principle of equality, human dignity
and the right of a child: See Article 1, 12, 21 &8dof the EUCFR; Article 11, Article 14 of the Euegm Convention on
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seem to reinforce the perception the right to aMéective action is a fundamental right of an nide
value than classical civil and political rights ahdis a weaker ground as defense for derogation fro
the fundamental freedom&. Therefore, the right to take collective actionrdit mirror ‘fundamental
constitutional objectives’. This also implies tlratefence based on the right to strike is notyikel
be accepted by the CJEU as a reason for marginpbpionality review granting a wide margin of
discretion to the trade unions when enforcing thighits against the fundamental freedoms.

Fundamental rights, federalism and proportionality

The key conclusion from the case law on fundamemghits, i.e.Schmidberger, Omega, Dynamic
Medien and Wittgensteins that the CJEU review national measures infriggihe fundamental
freedoms less intensively if the former could bérdel as a fundamental right or as an expression of
the state’s constitutional identit{’> From the federalist lens it may be said that thRE\C have
reasserted a pluralistic policy in the fundamemights case lawwhere fundamental rights and
constitutional values of the Member States is mlame par with the fundamental freedoms, provided
these rights and values also are protected on Ugi@i**3n contrast to the main rule in the law of
free movement, proportionality does not, if theioral regulation or policy is based on a genuine
fundamental rights concern, require that MembeteStaccommodates all their policies and practices
to a transnational context nor that they take atoount every interest of foreign firms and Union
citizens when designing their policies. Neverthelggoportionality still requires that Member State
ensure that such policies do not affect foreignematkiings more than domestic producers and that
such policies they are not manifestly dispropodiento the pursued aim. If it is obvious that there
exist measures which are less restrictive to iotramunity trade and such measures are appropriate
to achieve the pursued aim, the Member State casmodtessfully invoke fundamental rights to
derogate from the Treaty freedorfS.

Measures Infringing the Fundamental Freedoms in &B8sitive Policy Area which has not been
subject to Union Harmonisation

Sensitive national policies - public order, pulshiorality, national security and public health

In this section, it will be discussed how the CJtdlertakes judicial review of proportionality ireth
situation where the Member State has imposed aatist of the fundamental freedoms but invokes a
justification, which is based on sensitive publadigies. First, | will however discuss the ambigsou
concept of ‘sensitive national policies’.

In fact, it can be contended that justificationsdzh on national fundamental rights concern or
justifications based on constitutional identity elhiwas discussed in the previous section fall withi
the concept of ‘national sensitive policies’. Howevin order to clarify the discussion in the paper
have decided to distinguish between justificatibased on ‘fundamental rights’ and justifications
based on measures that intend to attain the obgsctif ‘public order, public morality, national
security and public health’. In this regard, thguement can be made that the justifications based on
fundamental rights also falls within the scope pt@iblic morality’. Nevertheless, the distinction
between justification based on ‘ public moralityida‘fundamental rights’ can be justified given that

(Contd.)
Human Rights; Article 2, Article 10, Article 21, Agste 24 and Article 26 of the The United Nationgehmational
Covenant on Civil and Political Rights.

38 See Novitzsupranote 359, p. 543 and 561; Harlsopranote 291, pp. 57-58.

3 5ee Kokottsupranote 355, p. 9; Tridimasupranote 289, pp. 339-340, 367, Barnasdpranote 316, p. 72.
38056 Chalmersupranote 299, p. 874; Kokotsupranote 355, p. 10; Tridimasupranote 289, at p. 209.
381 See Chalmersupranote 299, 846.
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‘public morality’ is more concerned with the log@tional collective view on ‘public morality’ while
fundamental rights justification in the end is cemed with enforcing individual rights such as
freedom of expression, equality and human dignlitythis respect, ‘public morality’ should be
understood in a narrow sense aiming at measureshvgimarily are concerned with protecting the
state’s view on what services and products thatilshoe banned or regulated due to their offensive o
obscene characteristitg.

Based on Article 36 of the TFEU, it can be infertiedt ‘sensitive national policies’ essentially dan
defined as policies/measures which aim to upholdipmorality, public health, national security and
public order®n terms of public morality, sensitive national is@s are policies where moral,
religious and cultural factors play an importanerim deciding the policies pursued by the Member
State. These are areas which are sensitive idealbgfor the staté®* Moral values differ from state

to state and public morality in the current staté&oropean law is clearly an area where there is no
consensus among the states. The harmonisation amendember States in terms of public morality
is minimal and that therefore it will be at the t@®asic agreement between the states at the &amop
level, leaving considerable scope for divergendevéen the Member States. Moral values differ from
state to state. Consequently, different MembereStatill take different views on how as to what
should be regulated and banned and as to what tkilaten its particular concept of public
morality***The Member State’s choice should not be interfevigl merely because there was another
measure which a different state might have chosstead®® Within the scope of the conception
‘national sensitive policies’ are also included swas that serve to ensure that public order and
national security is preserved, i.e. the supplgatices that are necessary for the governmeris or i
territory®’ Such policies aim to safeguard the government inaghthat enables protection of public
order and national securit§?

Due to these considerations, it is not difficulutaderstand that the Member States feels that et C
should be careful in substituting the judgmenthaf hational legislator in relation to sensitiveiorél
policies®® This is however not the approach adopted by thet@enerally which rather departs from
the assumption the rules of the free movement aneldmental rights and that any derogation
therefrom will be strictly scrutinized by the Cotwmtsee if such derogation is necessary to achreve
purported aim. In this respect, it is argued tiattonal sensitive policies can only be a validedet

if the national rule actually intends to achieve fhublic national interest in@nsistenimanner?® If

the national rule discriminates against foreigméror citizens or is intended primarily to safeguar

32 Case C-34/7%enn and Darbyand Case C-121/8&o0negate Both cases were essentially concerned with ofistni to
the importation of obscene products. This givesiraherstanding on what is meant by ‘public morality’

383 See: Free movement of goods6Guide to the applicationf Treaty provisions governintpe free movement of goods’,
European Commission General Directorate Enterprise2010, at p. 30. Available at
http://ec.europa.eu/enterprise/policies/single-raagoods/files/goods/docs/art34-36/new_guide_en.pdbee also de
Burca,supranote 2, pp. 127-146. In addition it appears thatgmtion of animals or plants; the protection ofiorzal
treasures possessing artistic, historic or arclogéz! value; or the protection of industrial armhremercial property,
falls within this category. These exceptions amyéver, not relevant for the purpose of the follogvidiscussion on
gambling and alcohol regulation.

Bl see Barnardsupranote 316, p. 381.
385 See De Burcaupranote 288, pp. 128-129; Barnasdipranote 316, p. 381.

386 See Case C-41/7%an Duyn v Home OfficL974] ECR 1337, para 18; Case C-34/R% Henn v Darby1979] ECR
3975, para. 15. See also Barnaupbranote 316, p. 67.

37 See Case C-72/88ampus Oil v Minister for Industry and Enerf§\84] ECR 2727, paras. 34-36, 41 and 51.

388 See Case C-275/93¢chindler paras. 58 and 61; Barnasljpranote 316, pp. 494-495; Chalmessipranote 299, at pp.
834-835.

395ee De Burcasupranote 288 at pp. 111-112.
3905ee Case C-243/0Gambelli and otherg2003] ECR 11303para 67; Chalmes, supranote 299, pp. 846-849.
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the financial interests of the state it is not Ijkéhat that the state successfully can plead the
justification on the basis of a sensitive natiomallicy>** Even if this sounds like a strict
proportionality test it will be seen below that tBeurt clearly takes into account the nature of the
national justification when it reviews proportioitgal**?

Gambling, public morality, public order and propomnility

In this respect, there have been several caség ifield of gambling, an area closely related tbljou
morality**®, where the CJEU have displayed a Member Statadigeapproach to national measures
giving national authorities discretion as to howytlimplement gambling policies. | will illustratbis
point with theSanta Casaase, which concerned the issue whether Portudegistatiori® that had
conferred exclusive rights to operate games of aham Portugal to a public body, Departamento de
Jogos da Santa Casa da Misericordia de LisboatéSaasa’) was consistent with the fundamental
freedoms?® The background to the dispute was that Bwin Irgtomal Ltd (Bwin), an on-line
gambling undertaking which has its registered effit Gibraltar but no establishment in Portugati ha
decided on 18 August 2005 to enter into a spongoeiireement with Liga Portuguesa de Futebol
Profissional (Liga), a private-law legal person,jebhis made up of all Portuguese clubs taking jmart
professional football in Portugal, for four playisgasons starting in 2005/2006. This agreement made
Bwin the main sponsor of the First Division of Ragyal and made it possible for Bwin and Liga to
jointly offer gambling services to consumers in tBgal and in other States. Subsequently, in
exercising the powers conferred on them by the &etaw, the directors of the Gaming Department
of Santa Casa adopted decisions imposing fines iga And Bwin in respect of administrative
offences committed under the Decree-Law, for dffgtiets and advertising them. The Liga and Bwin
brought actions before the national court for ammuit of those decisions, invoking, inter alia, tinat
decisions was contrary to Community law and thédmal de Pequena Instancia Criminal do Porto
(Local Criminal Court, Oporto) subsequently refdrtiee case to the CIJEU for preliminary ruling.

Having established that that the Portuguese legislaconstituted a restriction on the freedom to
provide services the CJEU considered the justiicabffered by the defendant§The CJEU
observed that the legislation on games of chanamésof the areas in which there are significant
moral, religious and cultural differences betwedas Member States. The CIJEU therefore held that in
the absence of Community harmonisation in the fafldlambling, it was for each Member State to
determine in accordance with its own scale of \@lwehat is required in order to ensure that the
interests in question are protected. The CJEUnhdurstressed that the fact that a Member State had
opted for a system of protection which differednfrthat adopted by another Member State did not
affect the proportionality assessmefitThe CJEU admitted that, the justification invokeg the
Portuguese Government, the fight against crime thiéhpurpose of protecting consumer against fraud
constituted an overriding reason in the public rege that was capable of justifying restrictions in
respect of operators authorised to offer servicesthe games-of-chance sect$r.The CJEU
acknowledged that the grant of exclusive rightegerate games of chance via the internet to aesingl

391 5ee De Burcaupranote 288, pp. 131, 133 and 134; Chalmsugranote 299, pp. 835-836.

392 5ee De Burcasupranote 288, p. 126. For marginal review see the Ceatsessment of the authorization requirement in
Case C- 367/8Richardt [1991] ECR 1-4621, paras. 25-26.

393 See Harbosupranote 291, p. 36.

394 Decree-Law No 282/2003 of 8 November 20D%(io da Republicd, series A, No 259, 8 November 2003).
3% case C-42/071.iga Portuguesa de Futebol Profissional and Bwiretnational,2009 [ECR] I-7633.

3% Case C-42/07,iga Portuguesa de Futebol Profissional and Bwiretntitional,para. 53.

3g7lbid., paras. 57-59.

398 Ibid., paras. 62-63.
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operator, such as Santa Casa, which was subjestritcd control by the public authorities, could
confine the operation of gambling within controligthnnels and be regarded as an appropriate means
for the purpose of protecting consumers againsidftan the part of operatorS?As to whether the
system was necessary, the CJEU stressed thatdtur s8®/0lving games of chance offered via the
internet had not been the subject of Community loaigation. Portugal was therefore entitled to take
the view that the mere fact that an operator siscBwain lawfully offered services in that sector via
the internet in another Member State, in whichaswestablished and where it was in principle ajread
subject to statutory conditions on the part of teenpetent authorities in that State, could not be
regarded as amounting to a sufficient assuranceétimnal consumers would be protected against the
risks of fraud and crime. The CJEU concluded thatd was no breach of the proportionality principle
and that the restriction could be justified on ltkasis of Article 49 EC%°

Santa Casds a case decided on the basis of a consistertl@asof the CJEU irSchindlef®and
Laard' andZenattf® showing sensitivity for national discretion in theld of gambling. Consistent
with Schindler it was emphasised iBanta Casdhat in the field of gambling the Member States ar
free to determine in accordance with its own soélealues, what is required in order to ensure that
the interests in question are protected and igetieir policy objectives. The Court did alsaSanta
Casa, consistent with the mentioned case-law, dstraia its respect for national diversity in by
stressing that it is not decisive for the propardlity of the national measures whether a MembateSt
has opted for a system which differs from the otWlember State®-In the field of gambling it is
suggested that Member States have been providadawrtargin of discretion by the CJEU to decide
whether gambling activities should be totally ptitdd, partially prohibited or only restrict themcda
decide on the design of their authorisation systamfar as the Member State do not manifestly
exceed their discretioi®When several alternatives are at hand, it lies iwithe discretionary
assessment of the Member State to choose whichasrleng as the alternative is not disproportionate
in relation to the pursued objectiVé®

In addition, it is material to observe that the leostate control principle do not apply within thanhe

of the proportionality test in the field of gamhdinT herefore, it seems irrelevant for the CJEU Wweet

a non-domestic service provider have been subjegticense requirement or authorisation in another
Member State, when determining the suitability bé tnational restrictioff"Why is the lenient
approach undertaken by the CJEU in cases concemaiignal gambling regulation? In relation to the
policy field at stake, it may be argued that theitied judicial review of proportionality could be
explained partly by the fact that there is no samisal Union harmonisation in this fiettf Apart from

399Ibid, paras. 65-66.

Ibid, paras. 71-73.

401 case C-275/98chindler[1994] ECR 1-1039, paras. 58-63.

402 case C-124/97,44r4, [1999] ECR 1-4683, paras. 13-14, 33, 35-36, 39.
403 case C-67/9&enattj [1999] ECR p. I-7289, paras. 33-34, 37.

400

404 case C-42/07,iga Portuguesa de Futebol Profissional and Bwitetnational,para. 58.

403 case C-203/08Betfair, judgment of 3 June 2010y, paras. 59-62; Joined Cases C-316/07, C-409/0Tath/07, and
C-358/07, C-359/07 and C-360/03toss and Kulpajudgment of 8 September 2010, paras. 74-80; Hamlpora note
291, pp. 32-35.

406 case C-124/91,4ar4, para 39.

407 Case C-42/07.iga Portuguesa de Futebol Profissional and Bwitetnational,para 69 Doukas, D’ In a Bet there is a
Fool and a State Monopoly: Are the Odds StackednagaCross-border Gambling?’, pp. 2-3, 29. Availakie
http://euce.org/eusa/2011/papers/1la_doukas.pdf.

408 case C-203/08Betfair, judgment of 3 June 2010, at paras. 33, 36-37 jt&e25 and Art .2 (2) (h) of directive
2006/123/EC of the EP and the Council of 12 Decer2B66 on services in the internal market, OJ L 27612.2006,
36; Harbosupranote 291, p. 41.
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the differences in operating systems, there areptans to the general prohibition where it exists,
and the definition of ‘games of chance and gamblmgl the scope of the national legislations are no
uniform over the UniofA?*Further, national gambling regulation is clearliated to ‘public order’ and
‘public morality’. Gambling legislation often exp® cultural, moral, religious and societal valugs a
to how consumers should be protected from excesgarabling™® Whereas national gambling
legislation is intended to protect the Member Staftendamental values and interests the Court give

them larger margin of discretion to form such peté'*

There are, however, limits to national discretidm.the Gambelli case, the Court introduced a
requirement that restrictions based on consumeegtion and the prevention of fraud and on the need
to preserve public order must be suitable for achigthose objectives, in the sense that they must
serve to limit betting activities in a consistemdasystematic manner. The CJEU is thus ready to
declare incompatible with the Treaty manifest egessof national discretion, which involve
obviously discriminatory or disproportionate mea&syror alternatively provide national courts with
detailed guidelines on how proportionality shoudassessedf?

Restrictions on selling and importation of liupublic health, public morality and proportionality

In terms of examining the CJEU’s case law on sieesjtublic policies and fundamental freedoms it is
also appropriate consider the field of nationalutetion on the advertisement sales promotion and
selling of liquors and the public health and puldfiorality justification?* Gourmetwhich concerned
the issue whether a Swedish legislation entailingeaeral prohibition of alcohol advertising was
compatible with the Treaty, is an illustrative exdenof a lenient proportionality assessméfitin this
decision, the CJEU held, that the decision as tetldr the Swedish legislation was proportionatd, an
in particular as to whether the objective soughghhibe achieved by less extensive prohibitions or
restrictions or by prohibitions or restrictions hrayless effect on intra-Community trade, calleddno
analysis of the circumstances of law and of fadctvicharacterised the situation in the Member State
concerned, which the national court was in a bgtbsition than the CJEU to carry 8tiThe CJEU
therefore opined that the Treaty did not precluatonal legislation entailing a general prohibitioi
alcohol advertisingunless it was apparerthat, in the circumstances of law and of fact \whic
characterised the situation in the Member State@wred, the protection of public health against the
harmful effects of alcohol could be ensured by mess having less effect on intra-Community

trade™®

409 Study of games of chance in the European Urdarrjed out by the Swiss Institute of Comparativevlad the request of
the Commission on 14 June 2006, available at hetpgliropa.eu/internal_market/services/docs/gambtindyl_en.pdf
pp. 6-9

“19 5ee Joined Cases C-447/08 and C-44&pgherg and Gerdinjudgment of 8 July 201Gyr, at paras. 42-43; Doukas,
supranote 410, p. 29.

Ml see Straetmansupranote 358, 1002-5.

412 30ined Cases C-316/07, C-409/07 and C-410/07, aBBBD7, C-359/07 and C-360/03toss and Kulpgudgment of 8
September 2010wr, para 107; Case C-64/0BngelmannJudgment of 8 September 2019r, paras. 40 and 5&ase
C-212/08 Zeturf,judgment of 38 June 2011nyr, para. 72; Joined Cases C-447/08 and C-448erg and Gerdin
para. 57; Harbosupranote 291, at pp. 35-36; Chalmesgpranote 299, p. 846; Barnarsiipranote 316, p. 581.

413 Baumberg, B and Anderson, P ‘Health, alcohol andd&id understanding the impact of European singheket law on
alcohol policies’, Eur J Public Health (2008) 1§:(392-398; Harbosupranote 291, pp. 77-90; De Burcsypranote
288, pp. 137-146.

414 Case C-405/9850urmet International Product§2001] ECR p. [-1795.
418 case C-434/04Ahokainen and Leppikara 39.
416 Case C-405/9&0urmet International Productparas.33, 41 and 42.
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Why is Gourmetan example of a lenient proportionality review?ekvf the CJEU discussed less
restrictive measures ifGourmef it is clear that the national measures must benifestly
disproportionate for being declared disproportieriag the national courts (“unless it is apparefit”).

In addition, the Court provided very concise guitks to the national court as to how they should
assess proportionalify® Based on the case-law@ourmet, AragonesandLoi Evin, it appears that in
the field of alcohol regulation, the Court is mdogussed on reasonableness between the measures
and the pursued aim rather than the existencessf festrictive alternative measures and therefore
gives discretion to the Member States in applyihg LMR test*Thus, in the absence of
harmonisation, Member States are free to adopbmatimeasures aimed at preventing people from
drinking alcohol, even where these measures hanagative impact on the fundamental freedoms, as
far as the restriction is not manifestly disprojmrate to its stated objective or implies a sulistan
adverse effect on the fundamental freedéths.

Why is this soft approach to proportionality und&gn in the field of national liquor regulation? In
relation to the policy field at stake it may bewd that the limited judicial review of proportidita
could, similar to the case of national gamblingdigion, be explained by reference to the fact tha
there is no Union harmonisation or European congeirs this field. Different Member States have
different ways of dealing with abuse of alcohol amdhis respect the CJEU is concerned to give the
Member States discretion as to how they wish téegtgublic health and what is required to achieve
the level of protection sought by the Member Sttén this regard, it is clear from the case-law that
the fact that one Member State imposes strict@srtd combat alcohol abuses than another Member

State does not mean that the formers’ rules apeapisrtionaté??

7 see also judgment of EFTA Court in E-4/@4dicel (Alcohol Advertisemenpara. 61.

418t should however be recognised that the natiopnalt (Marknadsdomstolen) held that the Swedisbhaltlegislation
infringed the principle of proportionality strikindown the national ruld(onsumentombudsmannen(KO) mot Gourmet
International Products Aktiebolag (GIPMD 2003:5.

19 Joined cases C-1/90 and 176/8@agonesapara. 17; Case C-405/98purmet International Productsaras. 33-34, 41-
42; Joined cases C-262/02 and C-429@@mnmission v France[2004] ECR p. I-6569, para. 34;Tridimasipranote
289, at p. 215, Harbsupranote 291, p. 87. See also the case-law from theABREQurt: E-6/96,Tore Wilhelmsen AS v
Oslo Kommuneparas. 87, 92, 115nd E-4/04Pedicel (Alcohol Advertisemgnpara. 55,57, 61 .

420 Joined cases C-1/90 and 176/@0agonesa paras. 16 and 18; Joined cases C-262/02 and ©2422mmission v
France,, paras. 24, 33Case C-434/04hhokainen and Leppilpara.33Harbo,supranote 291, at pp. 88-89; De Burca,
supranote 288, p. 142.

21 30ined cases C-1/90 and 176/86agonesapara. 16; E-4/0Ledicel (Alcohol Advertisemgnparas. 55, 59.
422 Joined cases C-262/02 and C-4290@mmission v Franc@ara. 37.
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Sensitive national policies, proportionality anddealism

What effects does the national sensitiveness oalbehthe CJEU in the cases concerning gambling
regulation and national liquor regulation producenf a federal point of view#? In terms of
allocation of powers, it is suggested that thisrapph is likely to preserve diversity in the apation

of Union law. Member State will therefore be alemaintain their regulatory freedom and choose
their own standard of protection without havindgdke into account the standard of protection ireoth
Member State¥* Nevertheless, national policy makers need to thie#teral’ and make sure that
their national policies is appropriate for attagihe public health or the public morality objeeti@nd

do not have excessive adverse effects on crosebtrade. The CJEU will therefore intervene if
national authorities manifestly exceed their disore which involve obviously discriminatory or
disproportionate measur&s.In the field of gambling regulation, national Isigitor need to ensure
that their national policies in a systematic andsistent manner contributes to achieve the objestiv
of protecting consumer, fighting crimes and engupgablic order. As far as the policies are pursoed

a systematic manner, does not discriminate agéinetgn undertakings and not primarily aims to
strengthen the state’s financial resources, the bderState have a wide discretion in how they form
their national policies. In terms of alcohol redida, it should be recognized that broadly-focused
policies have more difficulty in passing proportidity tests, implying that national policymakers
should recognize that even a slight targeting g@feaerally broad policy could make a significant
difference’® Policies should therefore be targeted on health sotial concerns and not on the
safeguarding of national financial interests orgéded at protecting domestic undertakiffgs.
Proportionality is therefore in these policy fieldpplied both to protect diversity and unity in the
application of Union law and may therefore be @gaérd of federalis?®

Strict review of proportionality and federalism

From a federal perspective bdthval andCaixa Bankare examples of a standard of proportionality
review which imposes strict limits on the Membeat8s’ and private parties’ regulatory freedom.
Even though this proportionality standard doesemtil that Union competences takes over national
competences in the policy area at stake, propatitgrrequires that national regulators and private
parties need to accommodate and evaluate theicig®lto a transnational context and take into
account not only national interests but also irgisref firms and citizens from other Member States,
when suggesting legislation which have a crossdroedfect.”” Subsequent thaval, trade unions
may be required to consider whether the impositioeollective agreements may have serious adverse
effects on foreign undertakings intending to previctoss-border services, whether the collective
agreements goes further than national mandatorigld¢ign and whether such undertakings are

428 5ee Doukassupranote 410, p. 32.
424 See Harbosupranote 291, at p. 41.
428 5ee Chalmersupranote 299, p. 872; Baumberg and Andersomranote 416, p. 396,

426 5ee Case 152/78 ommission v Francg1980], ECR p. 2299; Joined cases C-1/90 and 17@&e#gonesaJoined cases
C-262/02 and C-429/0Zommission v Frange2004] ECR p. 1-6569.

421 See De Burcaupranote 288, p. 138.

428 Reich, N 'How proportionate is the proportionalgsinciple? Some critical remarks on the use and methodoldgleo
proportionality principle in the internal marketsealaw of the ECJ’, paper presented at the Osloecene on “The
Reach of Free Movement”, 18-19 May 20117, p. 23.ilakbke at:

<http://www.jus.uio.no/ifp/forskning/prosjekter/nk@dsstaten/arrangementer/2011/free-movement-oskksps-
papers/norbert-reich.pdf>. Last accessed 8tSptember 2011. ; Tridimasypranote 289, p. 240.

429 See Azoulaisupranote 316, p. 1342.
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already subject to similar requirements in theimeccountry’® The possible effect dtaixa Bankis

that national regulators in their turn need to eamtlate whether a prohibition on certain marketing
methods in the financial services sector may afectice providers from other Member States more
than domestic producers and whether such restictare strictly necessary for the protection of
consumers or for the encouragement of long termeaatium term saving.

Conclusions

This paper intended mainly to examine two issues:

i. Explain why the CJEU undertakes an intense reviéwproportionality in certain cases
concerning restrictions to the fundamental freedamd why the CJEU undertakes a less
intense review in other cases.

ii. Evaluate if proportionality can provide a safeguafdederalism and to what extent a specific
standard of proportionality review influences tlaional policy maker’s regulatory freedom.

On the basis of the undertaken examination sevactbrs have been identified which influence the
CJEU’s proportionality assessment in the law o freovement. The determination of the intensity of
review is done through a complex interplay betwé&ese factors and it is therefore necessary to
consider the specific facts in every case to dewitiether a national measure complies with the
Treaty”® The relevant intensity-determinative factors &eefollowing.

i. If the measure from the Member State falls withm axea which is primarily within the
competence of the Member States suggesting thatnUleigislative measures in the area
concerned gives Member States less discretion wderogating from the fundamental

freedoms'™?

ii. the policy area at stake and the nature of themaltinterest and European interest suggesting
that sensitive national policies such as gamblegulation and liquor regulation which are
clearly related to public health, public order gmablic morality may inspire the CJEU to
review proportionality less intense, particularfysuch measures lies within the primary
competences of the Member Stéfe,

iii. whether the national rule or private practice geely contribute to achieve the legitimate
objective invoked by the state or private actoruasag that the CJEU is suspicious to
inconsistent national practices which involves iiadi discrimination or intends to achieve
another objective than the invoked legitimate ofbje¢>*

iv. whether the Member State can invoke a genuine fuedgal rights concern, provided that the
right is protected both by the national constitatand the Union legal order, suggesting that

4305ee Deakinsupranote 315, pp. 604-608.
! see De Burcasupranote 288, pp. 111-112.

432 See Case C- 434/0Ahokainen and LeppilOpinion of Advocate General Maduro, para. 26;Beca,supranote 288,
p. 112, 147.

433 5ee De Burcasupranote 288, p.114. The Court’'s emphasis on natioisatetion in their proportionality review can also
be seen in the case-law concerning other sengitiliey areas. See health care: Case C-23%8Bhar, v Netherlands
[1984] ECR 523, para 16. Regarding rules on impoftgplearmaceutical products; Case C-266/&,V Royal
Pharmaceutical Society of GB, ex parte AssociatbrPharmaceutical Importer§1989] ECR 1295, para 22. For
protection of victims of road traffic accidentsgs8aseC-518/06 Commission of the European Communities v Italian
Republi¢c [2009] ECR 1-3491, paras. 83-85. For public headte Case C-531/0&€ommission of the European
Communities v Italian Repub]if2009] ECR 14103, paras. 35-36, 59, 63, 64, 8458¢. also De Burcaupranote 288,
pp.143-145, 147; Craigupranote 296, pp. 708-710; Barnasiipranote 316 at pp. 475-476; Reicupranote 431, pp.
15-16, 26;

434 See Craigsupranote 296, p. 706; Chalmessjpranote 299, p. 840.
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such a fundamental right concern gives the MemitateSnore discretion when derogating
from the Treaty freedonfs:

v. the circumstances of the case suggesting that sixeesegative effects for the undertakings
concerned exercising their free movement or seripugective effects may provide an
incentive for the CJEU to review the defence toftirelamental freedoms more closé&l.

It was firstly argued in the paper thaval and Caixa Banks evidence that restrictions to the
fundamental freedoms as a rule are reviewed claeetlye law of free movement. Proportionality is
thus mainly applied in the law of free movemenptomote the fundamental freedoms at the loss of
national regulatory freedom. This does not mean thaon competences will take over national
competences and regulate the policy area at stakather that national regulators and privateigsirt
need to accommodate their policies to a transratioontext and take into account not only national
interests but also interests of firms and citizeéom other Member States, when suggesting legisiati
which have a cross-border effect.

However, it was subsequently shown that there everal examples in the case-law of the CIJEU
demonstrating a more lenient review of proportigpakhich shows concern for national sensitivity
and a more pluralistic policy from the CJEU whewmigwing national measures in the light of the
fundamental freedoms. In contrast to the main iulde law of free movement, proportionality does
not, if the national regulation or policy is basetda genuine fundamental rights concern, requae th
Member States accommodate all their policies aadtimes to a transnational context and that they
take into account every interest of foreign firnmgl &Jnion citizens. There are however limits to the
national discretion. If the national rule or natbrpractices which are justified on the basis of
fundamental rights, have excessive negative effectihe affected undertakings, the CJEU may strike
down the national rule or national practice. Consadly, it may be suggested that proportionality ha
been applied in the fundamental rights case lasafeguard federalism by both protecting national
diversity and uniform application of Union law. Postionality may also be reviewed less strictly if
the Member State invokes a genuine justificatiaighsas consumer protection or the fight against
fraud and crime, which is related to sensitive @olfiields such as public health or public morality.
The more lenient approach to proportionality in teses national liquor regulation and national
gambling regulation is to a certain extent amenablpreserve diversity in the application of Union
law, implying that Member States are given certdigtretion as to how they decide to regulate the
national market. There are however limits to natlatiscretion. The CJEU will therefore intervene in
case of manifest excesses of national discretiohichw involve obviously discriminatory or
disproportionate measures. Proportionality in theskcy fields is therefore applied both to protect
diversity and unity in the application of Union laamd may therefore be a safeguard of federalism.

¥ 5ee Tridimassupranote 289, p. 330; Barnarsiyjpranote 316, p. 494; ReicBupranote 431, p. 24.

43¢ See De Burcasupranote 288, pp. 146-147. Rodriguez Iglesi@.C.," Drinks in Luxembourg: Alcoholic Beverages
and the Case Law of the European Court of Justiciest Annual Lecture 22 March 1999, p 6. Availatde
<http://lwww.slynn-foundation.org/lectures.html>;idimas,supranote 289, pp. 215-216, 223.

87






CONTESTED COMPETENCES AND THE CONTESTED NATURE OF THE EU:
AMBIGUITY AS A DEFINING CHARACTERISTIC OF THE EU AN D THE
(EARLY) US

Dennis-Jonathan Mann

Abstract

This paper contributes to a growing body literatinag uses comparative federalism as a framework to
analyze the European Union. The main argument guaird is that, by and large, most previous
studies have adhered to an overly formalistic asffvistic” (in an epistemological sense) concefpt
federalism. | argue that these studies’ narrow doon, allegedly, “objective” features of federal
systems (including the distribution/separation ofnpetences) misses an important essence of the
EU’s nature—its inherent contentedness and ambiguguggest that shifting focus from the analysis
of competences towards the study of discoursesdapaites over competences allows for insightful
comparisons of the EU with other federal systenfsecofetically and methodologically, | primary
draw on insights from political science whereas diseourse | study contains a great deal of legal
reasoning.
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This paper contributes to a growing body literature that usemparative federalisras a framework

to analyze the European Union. The main argumenfqoward is that, by and large, most previous
studies have adhered to an overly formalistic asffivistic” (in an epistemological sense) concefpt
federalism. | argue that these studies’ narrow doon, allegedly, “objective” features of federal
systems (including the distribution/separation ofnpetences) misses an important essence of the
EU’s nature—its inherent contentedness and ambiguguggest that shifting focus from the analysis
of competences towards the study of discoursesdemilites over competences allows for insightful
comparisons of the EU with other federal systenfsecfetically and methodologically, | primary
draw on insights from political science whereas di'course | study contains a great deal of legal
reasoning.

| will proceed as follows; firstly, | will discussome of the ways in which federal theory has beseal u

to make sense of European integration. | will theggest a non-teleological federal framework on the
basis of which the debates and discourses overdiedempetences can be studied. In a second step, |
will put this framework into practice. Thereby, iImcompare the debate over thature of the EU
with the (historic)nature of the Uniordebate in the US. More specifically, | will use thebates over
sovereigntyas a proxy/showcase for the overall debate in ba#®es. | hold that the essence of EU
federalism is to be found in its fundamental cotgdness rather than in any objective, clearly
definable stature. Finally, in a third part | sugigthat the EU’s constitutional “state of limbo”ate
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not be seen as a flaw or pathology of the EU. thate that further research is needed to deterihine
the contentedness of a federal system can serwe stabilizing factor and a safeguard against
unchecked centralization.

What is the EU and How to Address this Question?

The questions “What is the European Union?” and &Wis the end or purpose of European
integration?” have been a key focus of scholarsngryto make sense of the EU (and its
predecessors) ever since the ratification of the Rome Treatl®sring this period, an increasingly
complex body of literature—“European integratioedahy” (cf. Wiener & Diez 2009; Pollack 2005;
Rosamond 2000)—has been devoted to the study sé theestions. However, despite all scholarly
efforts for clarification, the academic (as wellthe political) debates over the “nature of thesiea
(Risse-Kappen 1996) and its finality remain.

My point of departure is that the various theowé£uropean integration offer quite a different—if
not opposed—interpretation of the very same enwgiri¢facts”. For instance, from an
intergovernmentalist (Moravcsik 2001) or an intéiorzal law perspective, the EU is considered to be
(and predicted to stay) an international organiratf sovereign states. A federalist perspective, o
the other hand, will most likely find that the E&Ja nascent federstateor at least stress the federal
characteristics the EU already possesses (McKa$)20® either words, there is neither a consensus
what the EU is nor a consensus what would be tipeoppate framework to study it. Innumerable
characterizations for the EU have been propospubsistate, Staatenverbund consortio,
condominio, regulatory state, market polity, empihgbrid, multi-level government/governance,
demoicracy, and many more. At the same time, it is Wideeld that the EU is a system without
precedent for which reason the EU is often labalsdi generissystem.

It is hardly surprising that the limited successrinng to identify the “true’nature of the EWjuickly

led to fatigue with addressing the big questions of Europeangmateon theory and to some
considering it obsolete (Haas 1975; 1976). Instéhdyas proposed to focus on smaller, more
manageable areas of research, like looking intaiBpenodes of policy-making. Despite a renewed
interest in general theory of European integrafimm the mid-1980s onwards, the mainstream
literature clearly still endorses “going empiric&lupilleet al.2003: 16) on a smaller scale in order to
evaluate the explanatory power of the differenothess.

Yet, while going empirical has certainly contribditgreatly to our understanding of the inner
workings of the European Union, one can hardly erthat we have come closer to any sort of
agreement on what the EU in its entirety shouldcbaracterized as. From relativist/constructivist
perspective (c. e.g. Kratochwil 2007) it is indeesty unlikely that this process of micro-level
“testing” of competing theories of the EU will eveanspire into an answer (or an ultimate grand
theory) about what the EU is. There are two reasonthis: Firstly, scientific observations can’t+-a
least from such a constructivist epistemology—exettruly “objective” or independent from theory
but are rather greatly influenced by it. Thus, is inot hard to see why an
intergovernmental/international law perspectiveates fundamentally different results from those
based, for instance, on a federal/constitutionasextive, even when both theories are supposedly
looking at the very same “objective facts” regagdihe EU. Secondly, if we accept that there ca@’t b
any “secure knowledge [that could] be based ord{iellependent and timeless methodological
procedures” (Friedrichs & Kratochwil 2009: 702) theocess of gathering micro-level knowledge
about the EU simply cannot add up over time unéileventually come up with a universally accepted
“truth” about what the EU is.

710 simplify matters, the term “European Union” Mie used also for its predecessors like the E@ogeommunities
and the European Economic Community. The same apipliehe term “EU law” respectively.
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Therefore, | propose a shift in focus. Insteadrygihy to find out what the European Union “realy i

| suggest to instead ask whether there might naither examples of systems with analogoatire
of the Uniondebates. | further argue that it is a modified parative federalism framework, which is
the best suited for a comparative study of this. sor

European Integration Theories and the Return of Fedral Theory—A Brief Overview

While comparative federalism is certainly not th@dyoframework that allows for a comparison of
different nature of the Uniordebates, it certainly one that immediately conesnind as federal
theory operates right at the edge between the dan{esmparative politics/constitutional law) and
the international (international relations/intefoatl law) dimension of politics and law. At thensa
time, the term “federalism” still carries a stro(regative) connotation; therefore, some elaboration
and conceptual clarification is needed.

Ideas to overcome the so-called Westphalian syatedrio replace it with a federal arrangement at the
European level can be traced back at least to #iec@ntury (c. Tortarolo 1993: 28 ff.). After the
Second World War, federal ideas were again promioyeal so-called “federalist movement”, to which
many of the founding fathers of the European Urbeionged. What united this diverse group of
thinkers and politicians was their adherence t@m@mative understanding of federalism as a tool to
replace the existing European nation-states wihpsanational (state-like) federation. Another stdar
assumption of these early federalists—as well as df later ones like Spinelli (1972)—was that a
federal Europe in their view had to start out watiConstitution by the people of Europe, which was
seen as a prerequisite for the project rather thanend of a gradual process (Glencross 2009).
However, a gradual, sectional approach was evénttiabsen for the European integration project, an
approach that soon found its “quasi-official” thgon functionalism (Mitrany 1976), later to be
refined as neo-functionalism (Haas 1958; cf. Rosa000: 59 ff.).

Yet, it wasn't long until events like de Gaullerfamous policy of the “empty chair” led to the rige
intergovernmentalism (Hoffmann 1966) as the predemi theory of European integration, as neo-
functionalist theories struggled to explain theteanng dominance of the Member State governments
in the integration process. As a matter of facgneits former champions suddenly claimed the
“obsolescence” of functionalism if not integratithreory as such (Haas 1975). However, after Europe
had overcome “eurosclerosis” in the mid-80s, irdéign theory made a comeback. Today, (liberal)
intergovernmentalism and functionalism continuéeaat the very core of European integration theory
(Wiener & Diez 2009), which remains a vital fieltiresearch.

However, for the purposes of this paper, it is digalar revival of federalist thought (rather thne
renewed interest in integration theory in genevdtjch is crucial. This novel appeal of applying
theories originating from the field of comparatifeleralism (Burgess 2006) to the EU is on a new
perspective that regards the EU polity as a meltel system of government/governance (Makal.
1996; Hix 1994) an thereby as a (quasi)-federatyent

Based on this view it is held that federalism sdaub longer be rejected as a normative concept (or
even a political ideology in disguise) aimed at ¢heation of the “Federal States of Europe” but itha
can rather serve as a powerful “theoretical fram&ivPollack 2005: 28) that allows for a structural
analysis of the EU. To be sure, applying federalimmthe EU is still fiercely rejected by
intergovernmentalists like Moravcsik (2001: 163vwho argues that federal theory can’t be applied to
the EU since “(t)he EU constitutional order is naty barely a federal state; it is barely recogbiea

as a state at all.” Against this, the point hambmade that the European Union, although not a&,stat
can already be understood as a federal system in a structamase™® From this perspective, the

438 Along similar lines it has been suggested to whigtish between a “federation"—a federal state—dmadprinciple of

“federalism” as a way of organizing a polity (Kia§82; Kelemen 2003).
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features of the EU polity fits all the criteria cpamative federalism generally ascribes to fedematio
(Watts 2008; Riker 1975):

Powers are divided (even sovereignty is divided,“mroled” as some argue) between the
supranational level and the Member States and—mesaf them—the regional level;

EU decisions and—under certain conditions (c. EeaopCourt of Justice 1963)—even directives
may have a direct effeceffet direct on “EU citizens” and thus establish a direct liokthe
supranational layer with the people of the EU Mentiates;

even more apparent than in federal states, the Elidr States (in this sense the sub-units of the
EU polity) have retained competences they exerisenomously;

Member States (the sub-units) are prominently sspreed (compared to other federal systems,
maybe even overrepresented) at the central leveugh the council and thus participate in
supranational-level decision-making;

last but not least, the European Court of Justceegarded as the “functional equivalent” to
constitutional courts in other federal states (HOg008: 51).

The Shortcomings of Current Federal Theory

All in all, this new federal perspective has endbkrholars to apply theories of comparative
federalism to the EU in an analytical way whileVieg aside some of the normative connotations of
the original federalist agenda. Numerous comprahier®mparisons have been carried out since the
mid-1980s, with the USA being a (if not the mostpplar object for comparison with the EU. Often,
these studies have explored the subject multidiseifly in an attempt to bring together a politica
science and (constitutional) law perspective wistdnical accounts (s. e.g. Cappelledti al. 1986;
Howse & Nicolaidis 2001). Strikingly, all major cpendiums of federal systems (Watts 2008;
Burgess 2006; Hueglin & Fenna 2006; McKay 2001) saem to include the European Union, even
when otherwise restricted to fedesthtes

Yet, while federal theories have left behind adbtheir normative baggage and have become more
widely accepted, the application of federalismhe European Union still suffers from what | refer t
as ateleologicalbias Scholars of federalism today are rarely as nas/é think that federal systems
have to start with a “big bang” constitutional rextmn, thereby creating some sort of prefabricated
federal arrangement that once and for all resoblesssues at stake (Glencross 2009). Instead,
especially with regard to the EU, proposals forgaadual) “federalization” (Trechsel 2005) or
“constitutionalization” (Rittberger & SchimmelfergnR007) of the EU have come to incorporate a lot
of the ideas originally attributed to functionalisparticularly a focus on process. However, what
remains puzzling is that—despite a supposedly puaglalytical conception of federalism—the
(nation) state appears to remain the point of reference accortbngshich European integration is
ultimately judged.

Accordingly—though rarely stated explicitly (buttsowse & Nicolaidis 2001: 8 ff.)—it is usually the
current US federalism (or other federal systemthag exist today) that the EU is compared to. This
type of comparison perceives, for instance, theabl8 fully-fledged federal state that was created b
(preexisting) singlalemos(“We, the people...”) with the ratification of théS Constitution (Scharpf
2001: 355Y* In contrast to this narrative, the EU with its dmal and sectoral integration logic is
usually regarded as an “unfinished” or partial fatien (Hallstein 1979} Surprisingly, this
description seems to unite scholars who generallgiffurther European integration but try to point

439 This perception of the early US is by no meanstéichto European scholars. See for instance EIdZ&#9: 9): “The
United States was, in a real sense, born integfatid

440 gee also Elazar's (1987: 80 ff.) chapter on “Falilen as Means and End”.
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out (what they perceive as) crucial differencesvieen the USA and the EU (Scharpf 2001) and other
scholars, who invoke what Weiler (1995) has coitler“no-demosargument” to argue that the EU
cannot follow the US example since the existenceao$ingle European people is seen as a
precondition for a democratic United States of per@GCC 1993; Kirchhof 2003).

Granted, some scholars have recently begun to ‘tédtery seriously” and, thus, to compare the
European Union not only with today’s federal systdmt rather with the fuhistoric experience of
federalism (sinter alia Bellamy 1996; Goldstein 2001). For instance, Febl§2007) and Glencross
(2007) have found striking similarities in the stuwres of what they perceive as the “compound
republic” of theantebellumUnited States and today’'s European Union. Stikeg that there is
certainly no lack of contemporary literature on G8nstitutional history it is quite surprising that,
until recently, federal theories of European inddign have paid little attention to the W&ture of the
Uniondebate. Yet, if either a consolidated federal stat failure of the whole project are seen as the
only possible outcomes history holds for us, findinglaegias with the EU in the past of federal
systems again only reaffirms the traditional tedgatal assumptions. According to such a view, the
European Union is an unfinished federal state aitidreamain to be an oddsui generiscase if it
doesn’t manage to become a “proper” federation.

Towards a Discursive, Comparative Federalism Framework

To overcome the teleological assumptions of mangties resorting to federal frameworks | propose a
change. Rather than judging federal disputes by th#&comes (or even focusing solely on present-
day federations), | will comparatively analyze bi&t nature of the Uniondebates in an
unprepossessed way. In other words, | will attengitto let hindsight bias or skew my empirical
study. Such a change in perspective of federalryhdemands some changes on the epistemological
and the methodological level as well. Based onptfeenise that the European Union is by no means
the only historical example of a federal system sehoharacter (onature is contested, | will use
these discourses—andot a fixed set of criteria—as the basis for my refinkdmework of
comparative federalism.

So far, comparative federalism is precisely basedtouctural comparisons that make use of a wide
range of typologies (s. for example Erk 2008). &dpful as typologies may be in many contexts, in
order to be able to analytically grasp the contbstss of federal structures, they certainly hae@ th
limits. The main problem is that for every critarithere is, naturally, only tow answers; yes orlho.
follows that even the most sophisticated list dtiecia for a federation/confederation typology fao

use when virtually all of the features of the sgsteor all criteria on the list—are essentially
contested. Therefore, a coherent approach is netrdgdallows the discourses over the federal
structures to be moved to the center of attentidare, meta-theoretical insights drawn from
constructivist approaches relying on speech aaryh@Kratochwil 1989; Onuf 1989) and discourse
particularly qualify. Based on its perspective thatmans produce and reproduce their world through
the practices of social interaction (Koslowski 19566), a formalistic definition of federalism cha
replaced by a broader conception, which acknowledgst federalism is not exhaustively captured by
“a particular set of institutions but in the instibnalization of particular relationships among th
participants in political life.” (Elazar 1987: 12)ooking atnature of the Uniordebates from this
theoretical perspective, a number of issues caaibed that would otherwise be incomprehensible.

Still, a constitutional debate as such—an certairdi one as multilayered and complex as one over
the nature of the beastcannot simply be analyzed or compared to otherodisesn toto but rather
needs to be operationalized and to be broken dotennhanageable units. For the broader context of
my thesis, | have identified the following key ekmts to be some of the most important sub-
discourses of the overall debate:

Sovereignty or what unit should have the “final”sigythe first (if not the most) essential element
that comes to mind when thinking aboatture of the Unionlebates.
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Disputes concerning the hierarchy of legal and“fimal judicial arbiter” can be seen as anther
key element (c. Mayer 2000; Ackerman 2005: 163 ff.)

The question of seceding or exiting from a fedeaalngement (c. Mann 2010) is also a
characteristic discourse within the contexhafure of the Unionlebates.

Finally, questions of (federal) citizenship anddamental rights are linked in manifold ways to
the discourse over theatureof the respective systems (c. Lacorne 2001; Woueteas 2009).

In the context of this paper, | will use the kegraként ofsovereigntyas an empirical showcase. First, |
will briefly summarize the well-known EU debate ahén turn to the (historic) US case.

Sovereigntyin the European Union — Who Are the “Masters of thelTreaties”?

The EU controversy focuses on the question of vardtie Member States of the European Union are
still sovereign or whether some parts of their seigmty have been transferred to or pooled at the
supranational level. While the debate is a divense, often highly legalistic and fragmented, two
main positions can be identified.

A first view holds that the European Union is aaepe legal entity whose existence is autonomous
from that of its Member States as EU law has bediathed” from its roots in international law
(Ipsen 1972). According to this view, the Treatisavell as primary EU legislation are either beadikv

to already present a “European Constitution” ob&oin a phase of “constitutionalization” (Weiler
1999). The European Court of Justice (ECJ) cardbetified as the main driving force behind this
concept along with the European lawyers who happated and refined this doctrine. While the ECJ
(2963) initially referred to the European Union“asew legal order of international law”, the Court
later stressed that what was by then referred tsupganational law had constitutional quality (ECJ
1978). Going even further, the ECJ (1986) “exgdiciqualified the European Treaties as a
constitution” (Peters 2006: 50).

Two distinct arguments were brought up by the EGJd Buropean lawyers in substantiating this
concept of a European Union autonomous from itSiioent parts:

The first argument stresses the quantity as wetaguantity of the competences that have been
“transferred” to the supranational EU level, beiogmbined with the extension of qualified
majority voting to a wide range of policy fields dgdandy 1993: 116 ff.), backed by a legal
system that closely resembles the structure arfdrpsance of those to be found in classic federal
states (Abromeit 1998: 3).

Secondly, the direct effectffet direc} of EU legal acts towards individual Europeanzeitis that
in turn create individual legal rights—enforceabédore national courts—for those individuals.

Applied to the sovereigntgroblématiquethis legal concept can be understood as a syistevhich
sovereignty is divided between the supranational #ne Member State-level, each of the two to
possessing and exercising a set of powers indepndeom each other (Bogdandy 1993: 116).
Accordingly, the Member States can no longer banggd as being the “masters of the treaties” (or
possessing the leglompetenz-Kompetenat least not in those areas in which the Eunopdaion
has established its own authoritative rights (Ukd®85: 95 f.).

Opposing views regarding the question of sovergigoimes in two flavors. The first one resembles a
traditional intergovernmental understanding of Be@n integration (Hoffmann 1966; Joerges 1996:
75) and thus deals with the European Treaties ysdlelthe categories of international law.

Congruously, the Member States are seen to rerhaisdvereign entities of the international system
as well as the ultimate “masters of the Treati&®t, the more interesting variant—which can easily
be overlooked or misunderstood—is a concept deeel@gnd championed above all by the German
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Constitutional Court (GCCY* According to this concept, the EU is understootiédautonomous by
recognition”, meaning that the European Union—dhea its legal order—is considered as being
distinct from domestic and international law. Howevthis autonomy is not believed to be
independent from the Member States but rather thiotagbe conditional on the national legal orders’
recognition. Therefore, the autonomy—and, for timatter, the supremacy—of EU law only exists
because (and insofar as) it is sanctioned by theedtic legal orders and the Member States’
constitutions in particular (GCC 1993; Kirchhof #9%6).

Again applying this view to the sovereigrmyoblématique the autonomous by recognition concept

claims sovereignty to still reside will the Memlgtiates. While acknowledging that some “sovereign
powers” have (temporarily) been transferred to supranational level, the Members States—

remaining the masters of the Treaty—can ultimatelyoke these delegated powers and thus retain
their full sovereignty (Isensee 1995: 585 ff.; HuB801: 220).

The United States—Union of a Single People or Compbof (the) States?

While, as noted above, scholars have started taktogaccount the complex constitutional history of
the US, it is still widely believed that the US axale cannot be used as an analogy for European
integration since there is, allegedly, a fundamiedttierence. This widely held concern can be
exemplified by the following statement:

But the great difference between Europe and the BiS3-Hor that matter all other federal states—
is that the European construct does not presupgh@essupreme authority and sovereignty of a
single constitutionatlemos (Howse & Nicolaidis 2001: 12, original italics).

Indeed, the omnipresent “American way of life” makehard to question the notion of a single US
Americandemoswith a shared identity. Yet, what is often oveled when referring to this alleged
stability and “organic” development of the US felegystem (Kommers 1986: 604 f.) is the fact that,
on closer inspection, matters look quite differétény scholars of EU integration will be surpridsd

the fact that the US were comprised of nor more #laven States when the Constitution came into
force in 1789 and the first US president took @fiEurthermore, it will not be an exaggerationdag s
that theDeclaration of Independenda 1776, theArticles of Confederation and Perpetual Unioh
1777 and finally the 1789 ratifie@onstitution of the United Stateecounted for more than minor
changes regarding the relations of the former &birtColonies (Amar 2005: 6 ff.) and can therefore
be seen as big steps in a process of gradual atiteigyr

Also, what is often portrayed as homogeneity, comnubentity or at least a basic coherence
throughout the American Colonies might rather be ¢heation of historians, blinded by the “tricky
tool” of hindsight and engaging in “after-the-fagipraisals of how it [the American Revolution] abul
possibly have turned out so well” (Ellis 2002: §.fiVhat often gets lost in this narrative thatsergs
the fight for independence as a nationalist movérsethe fact that theizeof the territory and the
heterogeneityf its people were the main arguments raised bysthcalled anti-federalists against the
ratification of the constitution (Beer 1993: 23Admittedly, English existed as a common language,
which is indeed an important difference to the Elde{* still, only a tiny elite existed on the Union-
level (Ellis 2002: 8), a level that was only gralijugoliticized and democratized, initially with
disintegrating effects (Elkins & McKitrick 1993: 23f.; Ackerman 2005: 16 ff.).

4! This view has become quite popular among other Men$tates and their highest/constitutional coastsvell. For
overviews, see Kwiecie(2005) and Mayer (2003: 247 ff.).

442 However, even this difference can be put into aeson the basis of journal entry by John Adamsictv—as
Cappelletti notes—one would rather attribute to Mannet or Robert Schumann than to one of the Fagnéathers of
the US: “Tedious, indeed is our Business. Slow, mail§ Fifty Gentlemen meeting together, all Stemsg are not
acquainted with Each other's Language, ldeas, Viddesigns. They are [...] jealous of each other—fdarimid,
skittish.” (Quote taken from Cappelleti 1986: XI).
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These preliminary considerations about the statethef early US should allow for a better
understanding of the rivaling concepts regardirgglticus of sovereignty. Here, like in the casehef t
EU, the diverse views can be divided into two ntheories.

The United States as a System @fivided Sovereignty

The first of the two concepts can clearly be comsd to be the mainstream view of the US (c. US
Supreme Court 1995, Justice Stevens, Opinion) adreflects the established perception of the US
by Europeans. According to this view, the Unitedut& (under the Constitution of 1789) are
considered to be a proper, true federal state basedsingle Americademos Thus, it is the people
as a whole (“We, the people”) that are considecelet the only true carrier of sovereignty. Leaving
aside the horizontal separation of powers, the Agamrpeople—according to this theory—have
delegated parts of their sovereignty to the fedgoabrnment while the remaining powers are reserved
for the state levef?®

This concept results in a division of sovereigrigiided sovereignty”) in which the citizens of the
US are direct subjects to two distinct, yet fullgdiged legal spheres (“dual sovereignf{*)Chief
Justice Roger B. Taney as well as James Madisoa i@t provided classic definitions for this rather
dialectic concept:

[T]he powers of the General Government, and of3tae, although both exist and are exercised
within the same territorial limits, are yet separahd distinct sovereignties, acting separately and
independently of each other, within their respectpheres (US Supreme Court 1859).

[TIhe Constitution was made by the people, butrabaglied in the several States that were parties
to it, [...] one people, nation, or sovereignty &artain purposes [but] not so for others (lettgr b
James Madison to Daniel Webster, as quoted in MA®&@: 149).

While all adherents to the theory of divided soigary seem to agree on the fact that today’s United
States are based on a single people, they diffevieam and how this unity came about. Arguably the
most heroic conception is that of Abraham Lincolmwamously stated that “[t]he Union is older than
any of the States; and, in fact, it created ther8tages” (Lincoln 1953: 434). According to thiswie
the colonies didn’t experience a sovereign exigendependently from the Union since they had first
been British colonies and subsequently—as a “diliecbody, which thereby succeeded to the
sovereignty formerly held by the king” (Lincoln 125433 f.)—declared their independence jointly
(Farber 2003: 30). Under th&rticles of Confederatiorincoln also saw sovereignty resting in the
people as a whole and not with the people of thevitiual States since “[n]Jot one of them ever had a
State constitution independent of the Union. Ofrseut is not forgotten that all the new Statesnied
their constitutions before they entered the Unioevertheless dependent upon and preparatory to
coming into the Union.” (Lincoln 1953133 ff.).

A more widely held view among the divided soverggproponents is usually referred to as the
transformational view. Rather than dating back dngsion of sovereignty to the Declaration of
Independence, this theory considers the ratificatibthe Constitution in 1789 as having effectively
transformed th@ature of the United States. The Declaration of Independss introductory wording
“[tlhe unanimous Declaration of the thirteen uniftdtes of America” serves as evidence that tiis te
was not (yet) based on a single American peoplediher represented a form of cooperation between
“the good People of these Colonies”, as the documefiers to them, who are believed to have

443 |n this context it is highly controversial whethbie “reserved powers”, enshrined in the Tenth Adneent of the US
Constitution, are powers of the State governmersli¢e powers”) or remain with the respective Stag®ples (c.
Farber 2003: 32).

444 The concept oflual sovereigntyhas gross practical implications, i.e. regarding tdouble jeopardy” principle (US

Constitution, Fifth Amendment; s. also Amar & Mardig95).
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retained their sovereignty (Becker 1958: 191). Toalready using the words “united Statés'the
right of the aforementioned “to be Free and Indelpen States” who “have full Power to levy War,
conclude Peace, contract Alliances, establish Cacenend do all other Acts and Things which
Independent States may of right do” (Becker 19%2) 1s seen as a proof for the States to retain the
sovereignty under the Declaration of Independence.

Pointing to the States as parties to thatractas well as to an explicit guarantee in the {&the
proponents of the transformational view believeeseignty to still rest with the individual States
under theArticles of Confederationf 1781 as well. It is only in the 1789 adopteonstitution of the
United Statesn which they see a transition to a system ofd#idi sovereignty as the text no longer
refers to “the States” but rather to individualth€ People”). Additionally, the text of the Constibn

is believed to underscore this constitutive acekplicitly stating “We thdPeopleof the United States
[...] doordain andestablishthis Constitution” (US Constitution, Preamble, drapis added).

In a nutshell, what characterizes all divided seigty theories is the concept of the federal level
being directly based on a single US American pedgitésdemoss, however, served by two agents—
the State and the federal government—who are kadthth have a directly link to the people and to be
sovereign within their respective spheres (c. Supr€ourt 1819).

States’ Rights Doctrine and Compact Theory of the bited States

Today, compact theory—and States’ rights doctrgésacore element—is a highly contested concept
(s. e.g. Sellers 1963: 16 ff.), not least becatibas been used by Southern slave states. Howaver,
discussed in the theoretical section above, | setko judge theories by their outcomes or by the
circumstances of their uses; | rather attempt ¢admn the theoretical foundations of the concepts.

To begin with, the ternstates’ rightsneeds some clarification since in the contextashpact theory

it is not captured by the so-called “reserved pev@dS Constitution, Tenth Amendment) but rather a
broader reading of the term that is usually impli@gposing the notion of a divided sovereigffty,
compact theory posits the individual States to haegher, more direct legitimacy than the federal
level on the basis of which they then—as will becdssed in great detail when dealing with the key
element of theénierarchy of normsn my thesis—camltima ratio interpose federal laws byullifying
them. The main assumptions of compact theory cabdst exemplified by the quotes by John C.
Calhoun, the champion of States’ rights thought:

| go on the ground that this constitution was mag¢he States; that it is a federal union of thate3t,
in which the several States still retain their seignty (Calhoun 2003b: 434).

[T]he people of the several States [...], taken togetform a federal community;—a com-munity
composed of States united by a political compactig—aot a nation composed of individuals
united by, what is called, a social compact (Cath2003a: 90).

[1t is the government of aommunity of Statesind not the government of a single State or natio
(Calhoun 2003a: 63, original emphasis).

As can easily be seen, compact theory impliestti@tnited States are to be considered a Union of
the several people of the Stat&tate peoplgsrather than a Union based on a single US people.
Accordingly, the ultimate, undivided sovereigntybiieved to still rest with the individual peoplefs

the States. It is hard to subsume compact theatgruine conventional categories of federal state an
confederation. While, especially in the Germarrditere, John C. Calhoun’s theory is usually believe

4% The lower case spelling of the word “united” idiéeed to be a mere typo (Becker 1958: 185 ff.).

448 «Each state retains it sovereignty, freedom adigpendence [...].” (Articles of Confederation, Al

a4t “Sovereignty is an entire thing;—to divide, is,—destroy it.” (Calhoun 2003a: 81).
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to regard the United States under the Constitutfoh789 as a confederation StaatenbundUsteri
1954: 194), matters are more complex.

Though also referring to Calhounian compact theagya “confederacy of sovereign states”, Farber
(2003: 32) claims that this does not imply that tibaeferred to as a “compact” is meant to be eeme
“intergovernmental treaty” between state governmettie suggests that the term State rather refers to
the Statepeople in this context. Indeed, on closer inspection dimels that Calhoun carefully
distinguishes the “federal government” of the USnir a conventional,intergovernmental
confederacy, but also from that of a consolidatedional government (c. Forsyth 1981: 125 ff.). fieve
though based on a confederacy, the US Constituifoh789, Calhoun argues, establishes a true
government with regard to the powers delegatet to i

To be more full and explicit;—a federal governmeahugh based on a confederacy, is, to the
extent of the powers delegated, as much a govemmerna national government itself. It

possesses, to this extent, all the authoritiesgssssl by the latter, and as fully and perfectlye Th
case is different with a confederacy; for, althoughs sometimes called a government,—its
Congress, or Council, or the body representingpytwhatever name it may be called, is much
more nearly allied to an assembly of diplomatistg.[(Calhoun 2003a: 91).

The proponents of compact theory base their clgrimarily on the so-called Virginia (1798) and
Kentucky Resolutions (1799) drafted by James Mad&std Thomas Jefferson themselves. Also of no
surprise, the fact that the Constitution was mdifin separate state conventions—instead of aesingl
one—is commonly referred to. Less apparent anc gariharkable, States’ rights advocates also argue
that the Preamble of the Constitution would back tbpir reasoning. Rather than being the
proclamation of &ontrat socialfor a single people, the use of the words “We thedke of the United
States” in the compact theorists’ reading is duthéofact that a pragmatic solution was needetido t
problem that it was highly uncertain which of thmt8s would be able to ratify the Constitution and
become part of the US. Indeed, as Farrand (1940): daffirms, earlier drafts of the Preamble stildha
explicitly mentioned all states. The genesis of fheamble, backed up by semantic consideraffns,
Is thus believed not to be in conflict with comptetory.

In sum,compact theoryegards the United States a (con)federagigrgeneris*® which is based on a

compact of the separate people of the states, wthieteby establish a government for limited
purposes; sovereignty is retained by the partieshis compact, the States (or their people
respectively). It is them who—according to comptetory—are the sovereign masters of the US
“constitutional treaty”.

Concluding Remarks and Prospect

Having analyzed only one key aspect (sovereigmy)@nly two cases (EU and USA) in this paper, it
would certainly be mistaken to already expect saimfimdings from these empirics. Even so, the
preliminary empirical findings regarding the discses are quite remarkable—not only where
analogies and similar patterns in the debates sawareignty can be found but also where differences
exist® What is most interesting is the fact that discesrrabout the “locus” of sovereignty and the
discussions about the relationship between the (déenStates and the Union evolve out of what

prima facieseem to be quite different bases; what would apjoelae a constitutional document in the

448 “In the Constitution, after all, ‘the United Stdtés consistently a plural noun.” (Supreme Court 39%ustice Thomas,
Dissent).

449 wour system is the first that ever substitutedo&egnment in lieu of such bodies. This, in factnstitutes its peculiar
characteristic. It is new, peculiar, and unprecgetbi (Calhoun 2003a: 91).

450 Also, many other potential analogies—like e.g.uréog proposals in both cases to create a sepd@uert of

Competences”—could not even be discussed here ¢tdstein 2001).
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US case and an international treaty in the casheoEU. Yet, in both cases we find one opinion that
posits the existence of an independent “supra‘ledglectly linked to the individual citizen as the
main proof for adivided sovereigntyAgain, a rivaling view sees the individual peaplef the
(Member) States (to continue) to be the ultimaters® of legitimacy and thus considers sovereignty
to rest with the individual States in both casesrdd however, though commonly presented as
resembling a confederal/intergovernmental undedatgn of the US, Calhoun’€ompact theory
proved to be much more nuanced. Thereby, evenethtative empirical findings presented in this
paper can already give a clear indication of themexity and contentedness of thature of the
(early) US, which is so often portrayed as an utroeersial case. By analyzing additional key
elements and addition cases the overall “pattefrtommestedness” should become more refined and
nuanced.

On the theoretical side, the findings are quitepbmmising as well, as the here proposed discursive
comparative federalism framework seems to be abtentribute to at least two aspects to the stdidy o
the nature of the EUFirstly, the prevailing idea that the EU’s unresed nature and competence
claims are an exceptional and necessarily disasfeaiure of the European Union can be rebutted (or
at least put into perspective) by showing that @galis “states of limbo” are rather the rule tham th
exception in (early) coming together federations.tiat effect, the view that—while acknowledging
that some degree of constitutional “ambiguity” ntigle helpful—federal arrangements are sustainable
only, if they (constantly) manage to bind togetdemrerse demands under one shared understanding
(Erk 2007; Behnke & Benz 2009) can be questioned.

Secondly, the here proposed perspective allowsamby taking into account the blessings of
ambiguity but also its risks and limits. Unlike tinees such as (radical) legal pluralismitter alia
Besson 2009) that tend to regard EU legal pluralesna novelsui generisphenomenon, my
framework allows the question the question “how mambiguity and contestation of its foundational
principles can a system take before it runs riskbofaking down?” to be addressed from a
comparative, historical perspectite.

451 Note, however, that Schutze (2010) has also rgcsnggested looking at EU legal pluralism throughk lens of the
antebellumUS experience.
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